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BETWEEN TWO WORLDS 


Will Private Banking and Business Survive? 


Editorial 


HE challenge that Ben Franklin laid 

down over a hundred and fifty years 
ago is again being sounded by the keenest 
observers of our day. His statement “Yes, 
you have a Republic—if you can keep it” is 
now paraphrased: “Yes, you have free en- 
terprise—IF YOU CAN KEEP IT!” 

The forces of socialistic or Marxist infil- 
tration — and their mis-informed fellow 
travelers — are too strong to be ignored. 
As one widely-quoted business leader said: 
“Business as we know it is doomed if coun- 
ter-measures are not immediately started 
and successfully carried out.” 


Need we do more than look at our daily 
papers, or note the widespread charges of 
business greed and profiteering to know 
that we are at the crossroads between Two 
Worlds? But America cannot win in this 
Battle of the Ideologies without greater 
unity of economic understanding. 


General Eisenhower has well said: “No 
one can defeat us unless we first defeat our- 
selves. Every one of us must be guided by 
this truth.” In his famous book*“The Road 
to Serfdom,” Friedrich Hayek wrote: 
“Some of the forces which destroyed free- 
dom in Germany are also at work here.” 


An ill-informed electorate is the greatest 
danger we face. In the present atmosphere 
of confusion and insecurity, with mounting 
costs of living, and talk of recession, the 
management of business and banking is on 
trial for its life. If people do not know the 
true causes of these troubles we can expect 
the greatest witch-hunt of our generation. 
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Bankers and business leaders may become 
the popular scapegoats. 


Are bankers satisfied with the way they, 
generally, are presented to the public in 
books, movies, newspapers and from the 
labor platform or government rostrum? Be- 
fore they take too much comfort from some 
of the opinion polls, where they are criti- 
cized only by a minority, bankers should 
note well that the government or F.D.I.C. 
are accorded the greater credit for safety 
of bank deposits. Also, the rapidity with. 
which the public can shift its weight leaves 
little room for complacency. 


Note that, in the recent public opinion 
study made for the Association of Reserve 
City Bankers by Opinion Research Corp., 
only one person in six could think of any- 
thing a bank has done recently to demon- 
strate a friendly attitude, and few could 
cite examples of a bank’s contribution to 
their community’s welfare! 


* * * 


In a very recent and intensive study of 
the relations between schools and banks in 
a large metropolitan area, these facts stood 
out: Bank speakers were not wanted by the 
schools, graduates did not desire bank em- 
ployment, and teachers were poorly in- 
formed on banking. Does the fault lie solely 
with educators? 


It is clearly a case of Dig Now or Die 
Later. That banks generally have been sad- 
ly lacking in their public relations, is all too 
evident, and the subject of criticism by bus- 
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iness leaders as well as by the public. As the 
chairman of one large corporation put it: 
“In the mind of the man on the street, man- 
agement is condemned straight across the 
board—for crimes in the field of human en- 
gineering.” The financial head of another 
large company, himself a former banker, 
remarks: 


“Not only are the banks not doing very 
much in educating the public about their 
own situation, but they are doing practical- 
ly nothing in promoting a better under- 
standing about business profits. When you 
consider that the banks enjoy the earning 
capacity of business deposits and, in most 
cases also receive trust fees from adminis- 
tering portfolios where a large part of the 
income is from equity securities, it is ob- 
vious why there is every reason they should 
carry part of the load of informing the 
public about business profits and benefits.” 


Public Opinion is the most irresistible 
force in business as in political affairs. Left 
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uninformed or misinformed—as it so large- 
ly is today on the simple economics of bank- 
ing and industry—it can ruin companies, 
industries and even the nation. Expressed in 
undue increases in wage, price or tax levels, 
it is the Ghost that haunts evéry profit-and- 
loss statement. 

A sound public relations program is the 
best preventative against the blaze of so- 
cialism. As Dean McCarthy of Notre Dame 
University well says: “Private enterprise 
(and that includes banking) can no longer 
maintain an inarticulate, aloof dignity. If 
we fail to recreate honest enthusiasm for 
truth and American standards, private en- 
terprise, as we know it, will not survive our 
generation.” 

If there are any bankers or businessmen 
who smugly say it doesn’t matter then, 
“After us the Deluge,” they are traitors to 
the trusteeship of enterprise which they in- 
herited and which they have a patriotic 
duty to preserve and improve. 





Without Financial Leadership 


S far as the 142,996,000 people who did 
a vt attend the recent American Bank- 
ers Association convention are concerned, 
there has been no change in the financial 
leadership since it starting coming from 
Washington and over the ether almost a 
generation ago. Excellent appraisals of the 
relation of America’s prosperity to Euro- 
pean health, by Lewis Brown of Johns-Man- 
ville, and of our potential ability to main- 
tain our high living-standards, by Dr. Mar- 
cus Nadler, will percolate out to many com- 
munities where the banker’s word is sought. 


But on that one great popular question of 
the day, Inflation, Can It Be Stopped?, there 
was nary an explanation or full-dress re- 
port. Here is the one big worry of every 
American housewife, every payroller and 
every family dependent on its savings. 

The business and financial leaders of the 
country have often bemoaned the fact that 
the voters follow the siren voice of the pol- 
itician, the rantings of the radical writers 
or the turtle-does of the arm-chair pink 
commentators. But when there is no other 
voice, no other source of easy-to-hear facts, 
what is the alternative? Is courage so lack- 
ing in the banking fraternity that it must 


crawl into a shell at the first whiff of a con- 
troversial subject? 


Or is it possible that we do not appreciate, 
in the banking world, the respect which our 
neighbors are willing to show us if we but 
try to do our best in calling the shots as we 
see them and admit to human frailties in 
not being able to prophesy with the crystal 
ball? Every American would like to get 
some explanation, from his banker, as to 
what is causing the week-after-week rise in 
the cost of filling the market basket. 


There are plenty of popular delusions 
abroad as to why prices are so high, and 
“greed for profits” stands near the head of 
the list. The fact that meat packing and 
food processing companies make from one 
to four cents profit out of a dollar of sales 
means nothing, so long as it is not told, 
known and believed. And the meat packers 
or food company executives cannot convince 
the public of that fact. It will take some- 
one in their own community to do that. If 
the bankers and trustees of this country 
again fail to regain leadership, it will not be 
from making mistakes but from pure de- 
fault. It would seem better to take the risk 
of striking out than not to go to bat at all. 


PPL IR AS. 


A BANK DIRECTOR LOOKS at BANKS 


DDRESSING the annual convention of 
the Financial] Public Relations Associa- 
tion in New York last month, Ody H. Lam- 
born, president of Lamborn & Co., and Di- 
rector of The Continental Bank & Trust 
Company of New York, stressed the impor- 
tance of intelligent and diplomatic sales- 
manship of a bank’s services. Mr. Lamborn 
opined that many banks may well afford to 
examine their “product” before they do too 
much talking about it through salesmen or 
the printed word. 

“To be properly and effectively sold any 
product must be excellent—otherwise the 
finest merchandising effort is largely wast- 
ed. One bank differs from another only in 
the quality and scope of the service ren- 
dered. The most difficult thing in the world 
to sell is personal service. Any good mer- 
chandiser knows that. 

“Intelligent merchandising requires the 
use of many tools—salesmanship, advertis- 
ing, public relations service, and others. But 
none can be fully effective unless the prod- 
uct or service is good, sound and useful — 
the statements made about it. 


A Banker’s Obligations 


Observing that intangibles such as bank- 
ing services are much harder to merchan- 
dise than the ordinary product, the speaker 
stressed the fact that the merchandising of 
a personal service will be successful only if 
the organization is a sound one, and justifies 
the statements made about it and survive 
the hardest tests. 


“Although the banker’s first obligation 
is to safeguard the money entrusted to him, 
his second obligation equally important, is 
to see that the money is put to work in the 
most effective way possible. And since mon- 
ey is not genuinely free to be used for max- 
imum good except in a free society the 
handler of money is, of necessity, heavily 
responsible for doing everything possible to 
preserve that type of society—not alone in 
self interest, but also as a good American 
citizen,” said Mr. Lamborn. 

“Of all of the professions none is more 
the servant of the public than that of the 
banker. Some bankers forget that fact. The 
banker should never forget that his master 


is not just the stockholder, but the public 
as well, for without the latter and its good 
will his influence and power is shorn from 
him.” 

“A banker is strong or weak in his profes- 
sion to the degree that he has the confidence 
and the friendship of the people in his com- 
munity. He is strong or weak as a citizen to 
the degree that his conception of his respon- 
sibility causes him to assume such leader- 
ship as is necessary for him to function in 
a proper manner in these several directions. 
But sense of responsibility does not connote 
arrogance, and leadership cannot flourish in 
a complacent mind.” 

Mr. Lamborn said that by the nature of 
his work, a banker is in a showcase for all 
to see and appraise. Thus the banker’s 
greatest problem is one of human relations, 
and if he cannot get along with his fellow 
man, he will fall far short of his goal as a 
banker. 


Public Approval 


Making the point that while most people 
approve of banks and recognize their essen- 
tiality, the speaker went on to say that this 
should not be confused with the idea that 
they approve and like the people who work 
in banks. 

Examples of unjustified arrogance and in- 
difference on the part of bank personnel and 
the unfortunate effects were cited. The re- 
cent years of “willing money” have caused 
many banks to send out solicitors of new 
business. Unfortunately, however, many of 
these banks are unfamiliar with the type of 
business that they are soliciting, and bus- 
inessmen feel that it is not their problem to 
educate the banker on simple facts that he 
should find out for himself before soliciting 
the business. 

In discussing salesmanship, Mr. Lamborn 
said, “I have seen many worthy institutions 
stand still simply because they didn’t know 
how to sell what they had.” 

“There are too many of the would-be va- 
riety of salesman. There’s really no use for 
a man to attempt, or continue in, the sales 
profession unless at the minimum he is 
willing: 

(a) to learn everything about the prod- 
uct or service he has to sell. The salesman 
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is at a terrible disadvantage if the man he 
calls on knows more of the subject of the 
salesman’s business than the salesman knows 
himself or if his competitor’s representative 
knows more than he does. In either case he 
makes a monkey of himself; 


(b) To wear out lots of shoe leather. You 
can’t get new business sitting behind a desk. 


(c) to use his imagination; 


(d) to practice the art of getting along 
with people. 


“My company is in the sugar brokerage 
business. We sell sugar. In all of our 55 
years of existence we have never had a 
sugar buyer walk in our door and say “here 
is my account. Please handle it for me.” But 
we have many accounts on which much shoe 
leather was worn out and a great deal of 
effort was expended before it was proved to 
them that our service would be of value. 


“Great strides in recent years have been 
made by some progressive banks in adver- 
tising their wares. This is good, for there 
is no less reason for a bank to advertise than 
a manufacturer of ice boxes or automobiles. 
The bank provides a product as they do. The 
only difference is in kind. 


“Who buys anything that they have not 
heard about over and over? During the war 
shortages the people the people bought any 
brand of cigarettes, sugar, shirts, etc., they 
could get. Today—in some cases after five 
years of absence from the shelves—the peo- 
ple are turning right back to their old well 
known brands. 


Let Public Know 


“Applied to banks, I know of the existence 
of certain banks because of their excellent 
advertising or public relations programs, 
and for no other reason. As an illustration, 
I have never seen nor been inside the Cleye- 
land Trust Company. Nor did I ever have 
the pleasure of meeting its famed econo- 
mist, the late Col. Leonard Ayres. But for 
many years I have been very conscious of 
its existence and have the impression it 
is a very fine progressive institution. There 
are thousands of fine outstanding banks 
throughout the nation I have never heard of 
—but that is not my fault. 
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“A background can be built up for a bank 
so that sales resistance may be broken down 
for the solicitor before he ever makes a call. 
If, for example, tomorrow, a man should 
come to my office and present his card read- 
ing “Richard Roe of the Cleveland Trust 
Company” he certainly would receive a more 
favorable opportunity from me to have his 
say than would John Doe of the WE DON’T 
ADVERTISE BANK & TRUST COM- 
PANY. The important point that all good 
merchandisers know is that advertising 
blazes the trail through the woods so that 
the salesman can be fully effective in getting 
a good interview and in securing business— 
with less delay and, therefore, at lesser cost. 


Trust Advertising 


“As for TRUST advertising, even today I 
notice a tendency by many banks to repeat 
old, hackneyed sales phrases in pages of 
solid type without the live, human interest 
illustrations that general advertisers use 
to draw attention and make their messages 
compelling.” 

The speaker was impressed by Trust De- 
partment potential and went on to say: 

“If I were a salesman for a bank the 
Trust Department would particularly at- 
tract and intrigue me. It’s a natural for 
building up a general business for a bank. 
It is one very good reason for getting in to 
see almost anyone—in any business. 


“Everyone, subconsciously at least, wor- 
ries about his failure to make the proper 
provisions for death. In most cases they are 
“pushovers” for an intelligent, aggressive 
Trust Department representative. Yet, on 
the whole, relatively little personal sales- 
work is done in this fertile field. 


“Many banks advertise their Trust De- 
partments and send out folders or booklets 
—and this is ali good. But it should be fol- 
lowed up by personal visits of the banks’ 
representatives. 


“And such calls should preferably be 
made by an officer whose experience in- 
cludes not only Trust work but who is com- 
petent to speak on behalf of the bank as a 
whole. Such an officer would be able to ex- 
tend the solicitation to other banking ser- 
vices as opportunity might present or be 
created by him.” 





Helping to keep 


America’s blood stream 


flowing 


gees traffic might well be called the 
blood stream of America. It cannot stop 
if our nation is to be strong and healthy. 

United States Steel is proud of the part it 
has been able to play in the constant improve- 
ment of the service and efficiency of America’s 
railroads through better steels and better 
products of steel. 

Steel bearing the U-S-S trade-mark partici- 
pated in the development of the gleaming 
stainless steel streamliners that helped to revo- 


lutionize railroad passenger transportation. 

United States Steel has also pioneered in 
developing Cor-Ten, a high-strength, low- 
alloy steel for light-weight construction that 
has been used in more than 65,000 freight cars 
and also to reduce deadweight in numerous 
streamlined trains, trolley cars, buses and 
trucks. 

The research program of United States 
Steel is continuing daily—to develop newer 
and finer steels to provide better living for you. 


UNITED STATES STEEL CORPORATION SUBSIDIARIES 





66C1ELDOM if ever does any bank have a 

commodity to sell that can’t be dupli- 
cated in another bank. Consequently, friend- 
ly and personal service, with the customer’s 
business interests always taking a promi- 
nent position, creates the principal distinc- 
tion one bank has over another,” stated Mr. 
Charles J. Miller, executive vice-president 
of the First National Bank of Meadville, 
Penn., in a recent article in The Public Re- 
lations Journal. “Public relations and public 
confidence go hand in hand. Bankers serve 
all groups of people in the community. 
Therefore it seems to us that in order to run 
a bank these days, it is necessary to know 
something about the thoughts and ideas of 
the people with whom we do business.” 


Banking has been humanized at Mead- 
ville’s First National, right down the line of 
staff and officials. The humanizing agent 
and fulcrum is a public relations depart- 
ment which endeavors to make a contribu- 
tion to community welfare — and makes 
plenty of them. 


For instance, the bank recently conducted 
an 8-day lobby poll of its customers on the 
local parking situation. As a result of this 
poll, the chamber of commerce arranged a 
meeting with a traffic consultant to discuss 
plans for the creation of a municipal park- 
ing area. 

Realizing that technically a bank sells 
nothing but service, the First National of 
Meadville began its public relations pro- 
gram by directing every effort toward bet- 
tering customer service. They felt that the 
logical starting point for such a program 
was in the organization itself, particularly 
the rank and file employees. The objective of 
the banking force, from the top officials 
through the ranks must be _ to provide 
friendly and helpful banking service. 


Employee Relations Program 


INCE employees can sell their bank only 
when they are enthusiastic about it and 
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HUMANIZED BANKING 
PAYS OFF 


First National of Meadville Builds 
Business through Community 
Service Activity 


its services, the First National’s officers be- 
gan sponsoring social functions for the em- 
ployees. In 1936 an annual Christmas party 
was inaugurated in the bank. The following 
year, each employee received a bonus check. 
In later years, the parties have been held at 
the country club with dinner and dancing. 

In 1941, First National paid its first reg- 
ular Christmas bonus. This year the check 
amounted to about 16% of each participat- 
ing employee’s annual salary. There is also 
an annual picnic each summer and a clam- 
bake in the fall. During the year, the bank 
recognizes the birthday of each employee by 
presenting him with a rose and a check in 
the amount of his years of service. 

An employee group, exclusive of officers, 
was organized in 1942 to direct social func- 
tions: theatre and dinner parties, bowling 
league, etc. The house organ, Dollars and 
Sense, in addition to featuring bank activi- 
ties, devotes several columns in each issue 
to various phases of the overall public rela- 
tions program, with a view to informing the 
employees on how to participate. 


Emphasis on Small Business and 
Farm Loans 


HE second phase of their program in- 

cludes a survey of customer needs and 
desires. As Mr. Miller says, “It is a recog- 
nized fact that people are interested in 
themselves and that if we show an interest 
in them, they will be responsive. The ‘glass 
eye’ story about bankers exemplifies one of 
the reasons why finance companies and 
other agencies have been so successful as 
competitors of banks. 

“It used to be that people couldn’t talk to 
bankers about small things. Yet nearly all 
business began as ‘small business.’ We must 
think of over-all business which includes 
both large and small.” 

Impressed by the fact that the average 
small farm loan pays out, the bank broke 
small-bank precedent by delegating respon- 





sibility to loan employees to talk for and in 
behalf of the bank. The farm department 
was instructed to base its distribution of 
credit on the three factors of character, ca- 
pacity and collateral, with emphasis on the 
first two. 

First National of Meadville feels that a 
bank can be more helpful to its farm com- 
munity by staying entirely out of mortgage 
loans and concentrating on the chattels, 
which are shorter in maturities and can be 
reviewed more often in the light of current 
economic circumstances. This policy tends 
to broaden and increase the earning power 
of the farmer while promoting the local 
dairy industry and reducing the bank’s real 
estate risk. 

Farm clients receive monthly The Craw- 
ford Farmer, edited solely for the purpose 
of disseminating news of interest to the 
county farm population. The Bank has 
available, for a nominal rental fee, paint 
sprayers capable of painting an average 
size barn in one eight-hour day. Plans are 
also under consideration in the Farm De- 
partment to aid in setting up a county-wide 
system of marketing produce to materially 
assist the farmers in selling their products. 


Advertising Stresses Thrift 


HIS year the bank adopted an adver- 
tising policy which restates and reas- 
serts the principal of personal thrift—the 
basis on which this country became great. 


To drive this point home, the bank spon- 
sored a series of advertisements on various 
local industrial concerns, featuring their 
history and emphasizing that these com- 
panies are successful only because someone 
had the foresight to save and sacrifice in or- 
der that the business might grow and ex- 
pand The return from advertising cam- 
paigns, whether human interest or straight 
sales technique, is immediate and tangible. 
Mr. Miller states: 

“During 1946 our newspaper advertising 
was largely responsible for the opening of 
976 personal checking accounts at an aver- 
age cost of 42c per account. Over the same 
period the average account produced $3.52 
in revenue. An advertising investment of 
$410 produced $3621.00 income. (Two other 
banks in Meadville, approximately our size 

-$8.7 million—opened a combined total of 
slightly more than 1100 personal checking 
accounts). We believe that our human inter- 
est style of advertising was a factor in our 
securing approximately 45 per cent of the 
accounts.” 


“Let's move ahead with Meadville”, an adver- 
tisement published last week by Central Labor 
Union urges, and goes on to tell about Meadville 
po ca good place to live — to work -— and to suc- 
ceed. 


The advertisement points out that “Meadville 
—and all America—was founded and prospered on 
the fundamental principle that any man or woman 
should have the right to enjoy the fruits of his la- 
bor” and that nowhere else in the world is the 
standard of living so high for the individual will- 
ing to work—and save. 


“Meadville grew because Meadville people 
have always emphasized the American idea! that a 
man can invest his time and money in an enter- 
prise of his own choosing.” Meadville grew 
because people lived on a little less than they 
earned—and invested the saving in the future. 


“Everyone benefits when the people of a com- 
munity practice Thrift,” the advertisement states, 
and goes on to note that “the word ‘thriving is de- 
rived from the word Thrift’ ... An individual, a 
community or a nation is better off when it lives 
within its income. Thrift builds businesses. Thrift 
gives opportunities. 


This Advertisement is worth reading again and again! 


“Today, in Meadville,” the advertisement says, 
“members of Labor Union Locals own stocks and 
bonds... and it’s pretty hard to say where a labor- 
ing man stops and a capitalist begins.” 


The First National salutes the publication of 
this advertisement by Central tober Union as 
another of the factors that make Meadville a good 
town. So far as can be learned it is the first adver- 
tisement of the kind ever published by a Labor 
group. In order that it may have.a wider audience 
the First National is sending reprints of this sum- 
mary to out-of-town banks, trade groups, and 
other interested persons. 


In recent years the idea of Thrift has fre- 
quently been decided as out-of-date by some 
ical groups and so-called advanced “thinkers.” It 
is encouraging to see this evidence of good, sound. 
down-to-earth thinking by a forward - 
group of representative American Citizens. 


st National Bank 


Central Labor Union cites many reasons for 
Labor's faith in the future of Meadville. It points 
to the town’s geographical location, its diversity of 
agriculture and industry, the Industrial-Agricul- 
tural-Labor Forums, and the spirit of teamwork. 


of Meadville 


Advertising campaign supports local groups 
and stresses the role played by thrift in build- 
ing the community. 


In summing up the objectives of the pub- 
lic relations program under his supervision 
at Meadville’s First National, Mr. Miller 
concludes: 


“We realize that since public relations is 
a growing field, our thinking in public rela- 
tions, as well as our public relations pro- 
gram, must be flexible enough to adjust im- 
mediately to the social changes constantly 
taking place. 

“We feel that we should exercise a defi- 
nite influence in our communities so that 
the public will realize that we are interested 
in community projects. If these projects 
are beneficial to our cities, they will also be 
beneficial to counties, states and ultimately 
the nation. 


“To be of service to our customers, our 
communities, our states and our nation 
should be the basic aim of all banks. When 
all banks begin to think along these lines 
no bank will be without a public relations 
program.” 





Employer Contributions Increased 


Employers’ supplementary contributions to 
wages and salaries during the war years and 
1946 amounted to about 4 per cent of total 
compensation, according to an analysis by the 
National Industrial Conference Board. From 
1942, when the wage and salary controls were 
imposed, and the pension and profit-sharing 
provisions of the Internal Revenue Code were 
revised, the employers’ contributions for these 
plans “more than tripled”—rising from $247 
million to $915 million, the study disclosed. 
Wages and salaries were also increasing but 
not at as rapid a rate as the employers’ contri- 
butions to pensions and welfare funds, the 
board said. 


Supplements to wages and salaries include 
employer contributions for social security, old- 
age and survivors’ insurance, state unemploy- 
ment insurance, Federal unemployment tax, 
railroad retirement insurance, railroad unem- 
ployment insurance, compensation, for injuries 
and employer contributions to private pension 
and welfare funds. 


Money Alone Not Enough 


Even though pay for office work is at its 
highest level in history, loss of the effective- 
ness of financial incentives alone to encourage 
maximum effort by office employees was noted 
in a recent survey by the American Manage- 
ment Association. 


The AMA survey attributed the current lack 
of interest in office jobs to a belief by office 
workers that their skills and accomplishments 
are not yet sufficiently recognized. The Asso- 
ciation reported office executives believe this 
attitude is less influenced by a misunderstand- 
ing of the “economic facts of life” than by the 
degree of satisfaction with individual jobs. 

The survey was made by the Association 
when its Office Management Division reported 
widespread difficulty in attracting and keep- 
ing office workers, a lower amount of work by 
each employee and an increase in office costs 
of from 90 to 100 per cent in the past few 
years. 

Much dissatisfaction with office work, in 
the opinion of office executives comes from 
the fact that office workers believe their jobs 
require more individual and independent think- 
ing and action than their employers realize. 
Some office employees think there is a tendency 
to use assembly-line techniques in clerical work 
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— THE CAPITALABOR TEAM — 


Developments which have promoted, or promise to promote, mutual 
welfare of employees, employers and providers of capital tools. 


in a way that blocks job interest. Office man- 
agers also stated that excessive specialization 
impersonalizes and handicaps the executives 
in recognizing individual effort. The survey 
pointed out they believe there has been in- 
sufficient understanding that their education, 
experience,and aims are different from non- 
white collar workers. This attitude, office man- 
agers reported, resulted in a loss of interest 
and consequent lowering of individual pro- 
ductivity. 


Legal Counselling for Employees 


By means of a semi-confidential approach, 
the American Brake Shoe Company is educat- 
ing its employees to its plan for providing 
legal services. For each of the 59 plants a 
lawyer is selected to handle wills, trusts 
or any other matter of a civil or criminal 
nature. Where the fee received from the em- 
ployee is below a fair compensation the com- 
pany will supplement the payment. Superin- 
tendents and foremen are made aware of the 
plan and they advise the employees who men- 
tion their troubles, thereby entertaining a 
feeling of secrecy. Spot checks reveal the 
growing usefulness of the service. 


Banker Speaks for Labor 


“That some have been inconsiderate and 
unjust ought not to condemn all employees’ or 
employers’ organizations. On the contrary, it 
should be the solemn duty of both sides, by 
moral suasion and sound logic, to work toward 
the end of formulating a series of laws that 
will compel both sides to respect the rights 
of the other. This can never be done by strikes 
or boycotts, nor can it be done by employers’ 
lockout or damning organized labor. 

“Neither (organized Labor or organized 
Capital) is bigger than the United States, and 
the attempt of either to dictate or dominate 
this country will result in failure.” 


FESTUS WADE, as president of Mercantile Trust 
Company of St. Louis, in article published in Septem- 
ber 1922. 


“The private capitalist enterprise economy 
in America today is one in which about two- 
thirds of the value of the private capital is 
under government mortgage, in which more 
than a quarter of its income is under govern- 


ment garnishment.” 


DR. VIRGIL JORDAN, president, National Indus- 
trial Conference Board. 





PACIFIC COAST TRUST CONFERENCE 


N extraordinarily high quality marked 
the papers presented at the 21st Re- 
gional Trust Conference of the Pacific 
Coast and Rocky Mountain States, held at 
San Francisco October 22-24, under the aus- 
pices of the Trust Division, American Bank- 
ers Association. Entitled to a vote of praise, 
along with the speakers, are Bradley Brown 
of American Trust Company, as chairman 
of the General Committee, Harry Bardt of 
Bank of America, as chairman of the Pro- 
gram Committee, and Laurence Tharp of 
Anglo California National Bank, as chair- 
man of the Publicity Committee. 


One of the outstanding features of the 
three-day meeting was the Trust Invest- 
ment Forum on: “Do Trustees Have a Duty 
to Consider Purchasing Power of Income 
Distributable to Beneficiaries?” With Mr. 
Tharp as moderator four trustmen discussed 
various phases of the topic. It is particu- 
larly interesting to note the attention given, 
for the first time at a major trust confer- 
ence, to the question of purchase of invest- 
ment company shares by trustees, the sub- 
ject of the recently concluded five-article 
series in Trusts and Estates by Alec B. 
Stevenson. 


Another address worthy of special com- 
mendation was that by Merl McHenry on 
“Operation of Business Enterprises as Ex- 
ecutor and Trustee.” In pointing out that 
this field may well constitute the key to the 
expansion of the trust business in the fu- 
ture, Mr. McHenry offered highly valuable 
suggestions for handling this type of asset. 


Adding to his long list of contributions 
to the advancement of trusteeship, Senator 
L. H. Roseberry of Security-First National 
Bank of Los Angeles, presented a construc- 
tive program for streamlining legal require- 
ments and administrative procedure for 
handling smali estates. We echo the Sen- 
ator’s call for action in this increasingly im- 
ortant segment of the trust business. 


Some myths on the solicitation of new 
business were exploded by D. W. Mackay, 
who highlighted the successful advertising 
policies of his institution — the United 
States National Bank of Portland, Ore. 


The perennial problem of costs and charges 
was surveyed by Mark W. Lowell of Con- 
tinental Illinois National Bank and Trust 
Company, Chicago. His solution involved 
five points: examination of trust costs, 
analysis of operation procedures, scrutiny 
of trust practices, exercise of resourceful- 
ness in managing small trusts, and upward 
revision of compensation schedules on a 
pay-as-you-go basis. , 

A summary of the five addresses on 
“Management Looks at the Trust Business,” 
which were delivered at the recent annual 
meeting of the Trust Division of the Amer- 
ican Bankers Association, was made by 
Evans Woollen, Jr., of Fletcher Trust Com- 
pany, Indianapolis, immediate past pres- 
ident of the Division and now vice president 
of the Association. . 


An analysis of fiduciary tax questions, 
with emphasis on the effects of the new 
Clifford regulations, was presented by W. C. 
Hopkins, San Francisco accountant. 


Rounding out the investment picture were 
addresses by Frank F. Walker of Dean Wit- 
ter & Co., San Francisco (“Investment Out- 
look’), and Thurston H. Ross of University 
of Southern California (“Real Estate as an 
Investment’’). 


The economic value of trusts was de- 
scribed by Frank H. Schmidt of California 
Trust Company, Los Angeles, who added 
observations on how to develop the existing 
market for trusts. 


Benson L. Smith of the same institution 
reviewed twenty-five years of trust business 
on the Pacific Coast. His remarks were ex- 
temporaneous and therefore not available 
at press time. 


Two other papers are not reported in this 
issue because they are also being delivered 
at the Mid-Continent Trust Conference in 
Chicago this month. To be published in De- 
cember, they are “Practical Aspects in Cre- 
ation and Operation of Common Trust 
Funds,” by William E. Anderson of Central 
Trust Company, Cincinnati, and “Trust De- 
partment Personnel Problems,” by Francis 
E. Whitmer of American Trust Company, 
San Francisco. 








HANDLING SMALL ESTATES 


Streamlining Legal Requirements and Administrative Procedures 


L. H. ROSEBERRY 
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Vice President and Manager, Trust Department, Security-First National Bank of Los Angeles 


OR the purpose of this paper, I am de- 

fining estates of deceased persons, val- 
ued between $1,000 and $25,000, as “small 
estates.” I agree that the estates in the mil- 
lion-dollar class are the ones we prefer and 
court on every occasion, but we must be 
realistic about this and direct our energies 
to the field where most of our business is 
now and probably will be in the future. Oth- 
-erwise, many of our departments will un- 
doubtedly shrink in both size and useful- 
ness. 


To win our share of this business we are 
confronted by two major hurdles. One we 
can probably surmount readily if we are so 
minded. But the other may be more difficult. 
The first I will discuss in detail, but the dif- 
ficult one, not being within the scope of my 
topic, will be merely mentioned in passing. 

We are all acutely aware of the popular 
dread of court procedures in probating es- 
tates both large and small. As a result of 
this fear, property owners nationwide, and 
even in the face of contrary advice from 
their attorneys, from experienced trustmen 
and from others familiar with this subject, 
are turning to subterfuges and dubious le- 
gal and practical methods of avoiding pro- 
bate. These schemes might be an interesting 
and fruitful subject for future study by our 
group, to give us a clearer comprehension of 
their effect upon the future of the corporate 
trust business in America. 


Streamlining our present legal routes in 
probating small estates will, at the very 
best, be slow. Changes are needed if we are 
to make progress, and we should lose no 
more time in organizing our campaign, pre- 
paring an intelligent program, and going to 
work. The objectives will be to shorten the 
time and reduce the cost of probating small 
estates, without harmfully dislocating the 
seasoned and necessary legal machinery for 
handling the larger and more complicated 
ones. 


From address before the Pacific Coast & Rocky Moun- 
tain States Trust Conference, October 1947. 





CAN illustrate my plan by using the 
California statutes as a model. 

For many years we have had in this state 
special short court proceedings for probat- 
ing estates under $5,000, so my suggestions 
will not be revolutionary. The code sections 
to be changed or added are intended to prop- 
erly protect the interest of creditors, the 
opportunity for will contests, the assess- 
ment of inheritance, income and other taxes. 
In general, they would take a course some- 
what as follows: 


1) We could legally and profitably com- 
bine the notice to creditors and the notice of 
probate of the will in one single publication, 
thereby saving approximately two weeks of 
time. 


2) An alternative would be to have two 
separate publications, one a notice of the 
probate of the will and the other a notice to 
creditors, starting together and running the 
same length of time and published in the 
same newspaper. 


3) Closely allied to the above, I would 
suggest that we shorten the present time 
for filing creditors’ claims from six months 
to four months. 


4) Why not require the executor or ad- 
ministrator to make up and file his inven- 
tory of the assets within 30 days after his 
appointment? 


5) It would be consistent with our pro- 
gram to require inheritance tax appraisers 
to finally fix and assess any inheritance tax 
within 30 days after the period has expired 
for filing creditors’ claims. Inheritance tax- 
es, if any are assessable at all, would be so 
relatively simple to fix that it would not 
be unreasonable to require such taxing au- 
thorities to cooperate in improving their 
services to taxpayers. 


6) A companion change to the one sug- 
gested above would be the requirement that 
a full clearance on all current and back in- 
come taxes (if any are claimed) should be 














given at the same time that the inheritance 
taxes are assessed and settled. 

7) Our Probate Code now outlines a 
summary proceeding to set the entire estate 
over to the surviving spouse or children 
when it does not exceed $2,500 in value. 
Other provisions of this Code confer upon 
the wife or the minor children the right to 
take a probate homestead, to obtain a fam- 
ily allowance during probate and to secure 
a bank account of $500 when the estate is 
over $5,000. 

In these days of increasing costs of living 
and the development of a public concept for 
a more wholesome, social and legal concern 
for the best good of the family of small 
means, we might well consider granting 
these preferred statutory rights to the wid- 
ow and minor children of such families, pre- 
serving, of course, proper statutory rights 
for preferred and possibly other types of 
claims. 


8) It has been shown by long experience 
that a trustee may, by the covenants of his 
trust instrument, be safely and legally vest- 
ed with the authority to make sales, leases, 
mortgages, investments, and in fact enter 
into all kinds of business transactions re- 
quired by the terms of his trust or dictated 
by good property management—without re- 
sort to the courts. The rights of heirs, cred- 
itors and the state, for its taxes, may at the 
same time be perfectly preserved. 


Ergo, why cannot an executor be en- 
dowed by the will, or the administrator by 
law, with similar broad powers to carry an 
estate through probate, selling property 
when necessary to raise funds, leasing real 
estate, executing deeds to carry out a dece- 
dent’s contract to convey, adjust with the 
proper authorities income, inheritance or 
other tax claims and pay the same; and, in 
short, transact all types of business re- 
quired in an efficient and expeditious settle- 
ment of an estate, and without petitioning 
the court for either previous authority for 
or a ratification of his acts? If the testator 
by his will sees fit to vest his executor with 
such authority, our statutes should sanction 
it, and the courts, the heirs, tax authorities, 
creditors, and all others should accept it 
with the same assurance of protection that 
is afforded under a trust instrument admin- 
istered by an. individual or corporate trus- 
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tee. Of course, the right to contest the will 
should be appropriately preserved. 


If an estate were administered under 
powers conferred by will, or law, the exec- 
utor’s or administrator’s final account 
should be duly cleared in court, and the 
rights of creditors, tax authorities and 
heirs should be fully adjudicated and safe- 
guarded before the estate is finally distrib- 
uted and the executor or administrator dis- 
charged from his administrative responsi- 
bilities. Due published notice of the hearing 
of the final account should be required as at 
present. 

9) Another alternative would be statu- 
tory authority permitting the executor or 
administrator to omit most present routine 
court proceedings if and when he files in 
court a written request to do so and consent 
thereto by all the parties interested in the 
estate, together with clearances and releases 
from all applicable tax liabilities and cred- 
itor claims. 


10) For those who prefer to follow the 
basic concept of our present probate code 
and have the court guide the executor or 
administrator in all major steps required in 


the administration of an estate, rather than 
to short-cut them or eliminate them in any 
of the ways above suggested, may I cite the 
following sections of this Code which could 
be so amended as to speed up the time and 
economize the cost of carrying a small es- 
tate through probate. 
Code sections to be considered: 


630—Summary proceedings: — Include 
real property; Increase maximum to 
$2,000 or more. 

630.5—Estates under $5,000:—Increase 
to $1,000 bank account that may be 
withdrawn by surviving spouse. 

640—Setting aside without administra- 
tion:—Increase amount from $2,- 
500 to possibly $10,000. 

645—Remove restrictions re surviving 
spouse or minor child having an es- 
tate of $5,000. 

660—Include auto as part of property 
that may be set aside to surviving 
spouse or minor child. 

661—Make no distinction whether home- 
stead selected out of community 
property or separate property. Give 








the spouse or minor the fee in all 
cases. 

664—Raise homestead value to $10,000. 

681—Permit family allowance to continue 

without renewal after inventory 
filed unless objected to by creditors, 
devisees or heirs. 
700—Permit creditors notice to begin 
with notice of probate and to run 
for only four months. 

755—Eliminate return of sale to court if 
power given in will to sell without 
court authority. 

757—Eleminate return of sale to court if 

power given in will to sell without 
court authority. 

784—Eliminate return of sale to court in 

cases covered by this section if pow- 
er given in will to sell without court 
authority. 

800—Eliminate court procedure to convey 

if power given to executor under 
will. 

830—Eliminate court procedure if gen- 

eral power of section granted exec- 
utor under will. 

840—Eliminate court procedure if power 

to lease given to executor under will. 
850—Eliminate court procedure if power 
given in will to executor. 
860—Eliminate court procedure if power 
given to executor under will. 
930—Raise to $50 the amount for which 
no voucher need be produced, and 
raise the total to $1,000 for all such 
non-voucher expenditures. 

Many of the above suggestions for stream- 
lining probate procedures would be appli- 
cable to guardianships and small testamen- 
tary trusts. But most of the above comments 
are just as applicable to an intestacy pro- 
ceeding as they are to a testate proceeding, 
if the statutes would so provide. That would 
be another legislative route open for our 
study. 


Simplifying Internal Procedures 


10) Let us now turn our thoughts to- 
ward feasible methods for simplifying our 
internal administrative procedures for hand- 
ling these small estates. 


In our smaller trust departments they 
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probably already have, of necessity, made 
much headway in this field. For those of us 
who have a substantial volume of business, 
much can be done to simplify the present 
complex internal procedures now used in 
administering even small estates. 


Most of us, I fear, make little differentia- 
tion in our internal methods of handling a 
large estate or a small one. Of course, those 
of us who are subject to Regulation F of the 
Federal Reserve Board cannot tamper with 
those requirements. But we probably can 
meet both the letter and spirit of that Reg- 
ulation by a much less circuitous route than 
some of us now follow. I doubt whether 
there would be much opportunity to have 
Regulation F simplified unless, of course, 
the demand for it was nationwide. But the 
escape from many of our present over-de- 
tailed and over-circumscribed procedures 
for handling assets and securing “‘go-ahead” 
signals lies down the path of centralized 
rather than divided authority. 


Here is my last specific suggestion: To ef- 
ficiently and economically handle a substan- 
tial volume of small estates, we can confer 
upon qualified trust officers, picked for this 
special job, adequate authority, within the 
bounds of Regulation F, to execute the will 
and perform himself all of the minor and as 
many as possible of the major acts required 
to settle these estates without going through 
the many involved steps of obtaining the 
previous approval of trust investment or 
real estate committees. The success of this 
plan, of course, depends mainly upon the 
ability, initiative, diplomacy, experience 
and sound judgment of the officer assigned 
to the job. 

Every effort should be made to eliminate 
paper work and red tape not definitely re- 
quired under Regulation F. For example, an 
estate analysis probably could be dispensed 
with by authorizing such a trust officer to 
send a memorandum summary of the estate 
assets direct to the trust investment com- 
mittee, together with his recommendations 
regarding the requirements to carry the 
estate through settlement, and any com- 
ments he may have about the possibility of 
obtaining advances of funds from heirs or 
others to avoid the delay and expense of 
sale of estate assets during probate. Gen- 
erally speaking, we are not required to sell 








such assets except when necessary to pay 
claims, administrative expenses, and taxes. 
Accordingly, a detailed analysis in small 
estates would seem generally unnecessary. 


In some cases where the whole estate is 
bequeathed to the widow or some other heir, 
such person might advance the executor all 
the cash needed to carry the estate through 
probate, without the necessity of selling a 
single asset. In others, the administrative 
officer might find it wholly practical to 
promptly deliver to the devisee, against a 
proper receipt, such personal property as 
automobiles, furniture, inexpensive jewel- 
ry, and the personal effects of the decedent. 
This would reduce record keeping and the 
expense and manpower of servicing and car- 
ing for such property during probate. 

Where the home or the whole estate was 
left to a widow or other member of the fam- 
ily, it would be entirely practical and safe 
to permit such devisee to retain, occupy and 
care for such property without intervention 
by the executor. Such assets often constitute 
a major part of a small estate, and, as a 
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consequence, the executor’s duties would be 
substantially reduced. 


As soon as any one institution accumu- 
lated a current volume of small estates—say 
one hundred or more—it would be justified 
in segregating them into a special adminis- 
trative section in which one or more qual- 
ified officers would set in motion the probate 
short-cuts and administrative procedures 
above mentioned. 


In my own institution we have formalized 
such a separate division, ready to be set in 
motion whenever the volume of small es- 
tates would seem to justify it. When we do, 
most of our investment records, inventories, 
real estate, insurance and other service re- 
quirements can be handled with little or no 
time-consuming reference to service divi- 
sions through inter-office memoranda, con- 
ferences and telephone taiks. Except where 
reference to service divisions is necessary 
or desirable, such as income and inheritance 
tax problems, most records can be concen- 
trated in the small estates administrative 
section. This would simplify the operations 
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and make them more efficient and more 
rapid. 

11) In guardianships, testamentary 
trusts and estates in probate (where our 
statutes so permit), we should take full ad- 
vantage of and place full reliance upon the 
finality and legal clearance obtained through 
annual and final accountings, for the ap- 
proval of all transactions during the year, 
the passing of title on sales, conveyances 
and transfers, and to obtain full clearances 
for all our fiduciary acts during the period 
covered by these accounts. 


Local Study Needed 


HILE the differences do exist in stat- 
W ates, customs, size, and departmental 
organization and administrative procedures 
in our various states and institutions, but 
the over-all need for improving and modern- 
izing our whole statutory and administra- 
tive procedures is pressing on all sides, and 
we best be doing something about it. The 
only intelligent approach to it is through 
study by special committees in each of our 
states. To them should be committed the 
task of researching all the applicable stat- 


utes and suggesting pertinent amendments 
to short-cut procedures for the admitted 
purpose of reducing much of the present 
time and cost in settling our small estates. 
It can and should be done—promptly. 


The public is not at all satisfied that their 
best interests lie in carrying estates of de- 
ceased persons through our present unmod- 
ernized probate procedures. There is a deep- 
seated and growing popular demand to im- 
prove this situation. Is it not the duty of us 
trustmen, who are specializing in this field 
and are fully informed of the shortcomings 
and defects of our present laws and our 
own procedures, to take the initiative and 
see that improvements are made? 


In the field of statutory improvement, 
however, we must seek the cooperation of 
lawyers, and work closely and harmoniously 
with them. They are vitally interested in 
our proposals, both personally and profes- 
sionally. Moreover, some of our most influ- 
ential lawmakers are lawyers. We and they 
are both conscious of the fact that unless 
the widespread aversion to present probate 
procedures is corrected, people may so in- 
crease their efforts to keep their estates out 
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of our courts that the probate process, as we 
now use it, may all but disappear. 


We are public institutions, endowed with 
essential elements of public trusteeship. Our 
duty to serve all segments of the public who 
are in need of and want our services re- 
quires that we render them in the most effi- 
cient and economical ways within the full 
scope of our fiduciary powers. 


Unless we fully meet our obligation as a 
quasi public trustee, we must face the alter- 
native of continuing in growing competition 
with individual fiduciaries, facing the mass 
devices (many of which are dubious) to by- 
pass the courts and ourselves in handing 
property from one generation to the next, 
or possibly ultimately facing a public trus- 
tee who, at least avowedly, will have only 
one thing in his mind; namely, the public 
welfare. 

And may I remind you, in conclusion, that 
small estates can be handled with reasonable 
profit—providing we adapt our administra- 
tive procedures to this class~ of business. 
Since my own bank aggressively went after 
these estates, we have built up our volume 
of incoming wills to record heights. Since the 
first day of this year we have been filing 
new wills at a rate averaging over 200 each 
month. Our gross income has steadily 
climbed during these years, until we are 
producing this year 12.6% over our gross 
income of 1946. 

If rightly handled, it is paying business. 
In my judgment, it can be made more at- 
tractive both to ourselves and to our cus- 
tomers if we promptly take two constructive 
steps: 1) Improve our own internal methods 
to minimize costs, and 2) streamline and 
modernize our probate laws so that estates 
may pass to others promptly and simply. 


If these two things are done well, we will 
have performed a fine public service, and, 
at the same time, have cleared the way for 
an increasing volume of good trust business. 


THE COMMITTEE ON LEGISLATION of the Penn- 
sylvania Bankers Association has received in- 
structions from the Association’s Council of 
Administration to work for the repeal of the 
Community Property Act of that state. The 
complications resulting from the Act are al- 
leged to more than offset the benefits. 
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The Chase offers trust officers and others 
acting in fiduciary capacities a well 
rounded service in this type of invest- 
ment. Inquiries will receive the per- 


sonal attention of experienced officers. 


Bond Department 


THE CHASE NATIONAL BANK 


OF THE CITY OF NEW YORK 


Member Federal Deposit Insurance Corporation 
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OPERATION of BUSINESS ENTERPRISES 


As Executor and Trustee 


MERL McHENRY 
Trust Officer, Bank of America, N. T. & S. A., San Francisco 


EN years ago there was, in general, a 

pretty strong feeling against the pro- 
longed operation of business enterprises as 
trustee. This is apparent when you go back 
and read articles which appeared in Trust 
Companies ten years ago. Read the articles 
which currently appear from time to time 
in the same magazine—now Trusts and Es- 
tates—and you will see how far trustmen 
have come along in their thinking on the 
operation of business enterprises. 


Today many trust companies have adopt- 
ed the policy of accepting accounts involving 
the prolonged supervision of the manage- 
ment of businesses. Despite this fact, how- 
ever, too few are actively soliciting this 
type of trust business as a part of their 
every day service. This active solicitation 
should and will be one of the next steps in 
the evolution of trust service. 


Clearly a business with a long record of 
earnings behind it through boom and de- 
pression, and with an assistant manager 
carefully trained under the late owner’s 
guidance, is such an enterprise as any trust 
company should be willing to supervise for 
a long period. But are there certain types of 
businesses which a trust company should 
not touch? The point has been urged, for 
example, that certain kinds of businesses, 
like plumbing contracting businesses or con- 
struction contracting businesses in which a 
great deal of technical knowledge is neces- 
sary to their successful operation, should 
not be attempted to be run by mere trust 
officers. I would concede the point if all of 
the technical knowledge in the business 
were possessed by one man, the decedent. 
But, if there are other men in the business 
who have the technical “know-how,” I see 
no reason why a corporate fiduciary should 
not operate almost any kind of business en- 
terprise. 


From address before Pacific Coast and Rocky Mountain 
States Trust Conference, October 1947. 


HE question really is one of manage- 

ment. The corporate fiduciary itself 
does not carry on the business; it supervises 
the carrying on of the business, And, if 
good management remains in the business, 
in most cases a corporate fiduciary would 
be justified in continuing the operation of 
an enterprise, even of a technical nature. 


As a matter of fact, we have been oper- 
ating in our Trust Department for some 
time an unincorporated plumbing contract- 
ing business. Other types of business which 
our Trust Department is operating now or 
has operated in the past include a large 
casualty insurance company, a chain store 
organization operating throughout Cali- 
fornia, a dental supply merchandising or- 
ganization, a producing oil company, a tile 
manufacturing company, a corned beef fac- 
tory, a cannery, a lumber company, a hard- 
wood flooring supply business, a radio sta- 
tion, several hotels, a number of office build- 
ings, and a wide variety of retail establish- 
ments. 


Frequently the management factor is sup- 
plied by an individual co-fiduciary. Such an 
individual may be a co-owner of the bus- 
iness, a trusted employee or someone else 
who has long been associated with the bus- 
iness affairs of the decedent. Such co-fi- 
duciaries often furnish the technical knowl- 
edge without which a trust institution could 
not successfully operate business enter- 
prises requiring particular skill. At first 
blush, for example, it would appear impos- 
sible for a trust company to operate a bus- 
iness venture involving the rendition of per- 
sonal services to clients of the organization. 
Yet, our bank, with the assistance of indi- 
vidual co-fiduciaries, has successfully man- 
aged such business ventures as agencies for 
professional individuals engaged in stage. 
radio and motion picture activities. The best 
evidence of the ability of the corporate and 
individual fiduciary team to manage such 





ventures successfully is the fact that we 
have administered three major accounts of 
this type within the past three and one- 
half years. 


Immediate Investigation 


NFORTUNATELY there is frequently 

too little time for a corporate fiduciary 
to make an exhaustive investigation of a 
business it is called upon to supervise. Bill 
Morton’s department store is closed today 
for his funeral, but it must open tomorrow 
or the next day or its customers will drift 
elsewhere. The corporate fiduciary takes a 
look at the financial statements for past 
years, determines from such statements 
that the business is a profitable one, that it 
appears to have sufficient operating capital, 
looks around and sees a good assistant man- 
ager who can step into Bill Morton’s shoes, 
and the store opens for business the next 
day under special letters of administration. 
Then if you are the officer delegated to su- 
pervise the operation of the business it 
would be wise for you, without delay, to be- 
gin a more exhaustive investigation of the 
enterprise. The following matters are among 
the more important which should receive 
attention: 


Records: You should determine whether 
the business has an accounting system 
which is adequate for its requirements. You 
should have the books of the business audit- 
ed immediately by a competent firm of cer- 
tified public accounts. Your institution’s 
responsibility for the operation of the bus- 
iness begins as soon as you take over, and 
you should know definitely the financial con- 
dition of the business at that time. If the 
certified public accountants, in making their 
initial audit, determine the accounting sys- 
tem to be inadequate, they can make sugges- 
tions as to how the system should be revised. 


Insurance: Make certain that all the 
physical properties comprising the business 
enterprise are adequately covered by insur- 
ance. Be sure that you have the types of cov- 
erage which the particular nature of your 
business calls for. The tort liability of a fi- 
duciary in the operation of a business is a 
personal one. Insure your institution 
against tort liability in a very substantial 
amount whether the assets are a sole pro- 
prietorship or the stock of a close corpora- 
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tion. Do not depend for protection upon the 
existence of the corporate entity. Be sure, 
too, to bond any employees of your business 
who may handle cash. 

Reputation in the Industry: Try to find 
out from all available sources how your par- 
ticular business is regarded in the industry. 
Just where is it rated by its competitors? 
Does it pay its bills promptly? Does its 
management have a reputation for being on 
its toes? If you discover that the enterprise 
is frequently “left waiting at the gate” on 
business deals, try to find out why. 


Personnel: Even though you may be sure 
of the capability of your top management, 
talk to the men themselves. Find out what 
they think about the business and the peo- 
ple for whom they work. How is their esprit 
de corps? If there isn’t any, you may be sure 
that there is something wrong higher up 
and you had better start investigating. Be 
sure to talk to some of the oldtimers in the 
business and find out as much as possible 
about the history of the enterprise. That 
will help you get the “feel” of the business 
and may explain things which would other- 
wise puzzle you. 

Working Capital: If the enterprise is shy 
on. working capital, you should make certain 
that you can obtain it from some source be- 
fore consenting to the operation of the bus- 
iness indefinitely as trustee. 

Location: If the business does not own 
the property on which it is located, what 
about the tenancy? Is there a lease and if 
so, how long does it run? If it is to exire 
in a short time, can it be renewed and if so, 
at what rental? If it is likely that the rental 
will be increased upon renewal, will such 
increase affect the profitability of the en- 
terprise? Is the location a good one for the 
type of business with which you are con- 
cerned? If not, will it be incumbent upon 
you to move in order to insure the continued 
success of the enterprise? 

Taxes: Take a look at the office copies of 
the income tax return which have been filed 
for the last few years. Talk to whoever pre- 
pares the returns. Find out the last return 
which was audited and ascertain whether 
any defiiciencies have been or are about to 
be levied. If the enterprise is small and some 
one employee has been preparing the re- 
turns in a satisfactory manner you may de- 
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cide to continue this practice. If the bus- 
iness is large, you will probably wish to 
have the returns prepared by the account- 
ants who make your periodic audits. We 
make it a practice, as a general rule, to have 
income tax returns of businesses made up 
on the outside, although we have our tax 
division review them carefully before they 
are filed. 


Find out if taxes are being properly with- 
held on employees’ salaries and if the nec- 
essary reports on withholding are being 
regularly filed. Find out, too, if all of the 
other tax reports required of your business 
are being made. Set up definite diaries for 
these tax returns within the business itself 
if this has not already been done. As a dou- 
ble check, set up another set of diaries in 
your own department. 


Pre-Probate Experience 


ROM the standpoint of familiarity with 
F a business nothing is more desirable, of 
course, than to hold the business in a living 
trust during the lifetime of the owner. 
Whether the trust company actually oper- 
ates the business or not, it is in a position to 
gain some familiarity with those things 
which otherwise it might be obliged to fer- 
ret out later the hard way. Holding the as- 
sets of a sole proprietorship in a living trust 
might raise some question as to the title to 
certain business assets on the death of the 
trustor, but no such problem would arise in 
the case of the stock of a close corporation. 


Once in a while, a man will have suffi- 
cient wisdom and vision to give to his cor- 
porate fiduciary complete details about the 
operation of his business. This happened 
to us some years ago. A wealthy business 
man called us in, with his attorney, and ex- 
plained at great length his ideas as to how 
his business should be handled by our bank 
after his death; who the executive officers 
and directors ought to be and their salaries; 
what he thought we should do about certain 
problems which were then pending. He even 
went into the personalities of his family, 
and asked that consideration be given to 
their views, but stated quite explicitly that 
in the event of a disagreement our bank 
should have the final say. Stenographic 
notes were made of this conversation and I 
cannot tell you how helpful the written ex- 
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pression of his opinions has been, not only 


“in the operation of his business enterprise 


itself, but also in our relations with his 
family. If more men owning businesses 
were to write such memoranda and keep 
them current from time to time, trust com- 
panies could be almost as well acquainted 
with businesses in estates in probate as 
businesses which they accept in living 
trusts. 


Board Representation 


USINESSES which we have operated 

have been about evenly divided between 
sole proprietorships and close corporations. 
Whatever the form of ownership, however, 
the problems for the most part are the same. 
Whether we own the entire stock interest 
or merely a controlling number of shares, 
close corporations are supervised through 
membership of our own bank officers on the 
board of directors. Ordinarily, we make no 
attempt to control the board of directors 
numerically. We feel very strongly that not 
less than two of our officers should be fully 
informed at all times about the affairs of 
any enterprise whether incorporated or not. 
Occasionally we get exactly a fifty per cent 
interest in a close corporation. We have two 
officers on the board of one such company 
who work together with the representative 
of the other fifty per cent ownership in se- 
lecting the other members of the board who 
serve the interests of both. 


We find it highly desirable to place on the 
board of directors of close corporations, 
members of the family of the individual 
who established the trust. Keeping them ad- 
vised in this way of what is going on has 
resulted in a much smoother operation. It is 
always desirable, of course, to place on the 
board an individual, like a son, who will 
eventually succeed to the business when he 
attains a certain age. 


Actual Operation 


E insist that reports on the operation 
W of the business be submitted to us at 
frequent intervals and in such form that we 
may easily compare the results with prior 
periods. Anything that appears out of line 
from these reports receives immediate at- 
tention. Just to cite one example—in a re- 
tail establishment, accounts receivable are 
watched closely to make sure that too lax a 





credit policy is not being followed. Goods 
purchased also get their share of attention 
to make sure that inventories, while ade- 
quate, do not become excessive. 
Difficulties will arise when key personnel 
leave for what they consider better posi- 
tions. If you find when you take over a bus- 
iness that men upon whom you depend are 
underpaid, you would do well to beat them 
to the gun and raise them commensurately 
with their worth. You would do well, also, 
to establish a profit-sharing system for your 
management. We have such systems in force 
in several enterprises. It is surprising how 
much a share in the profits of the business 
will increase loyalty and eliminate turnover. 


Where businesses are to be operated for 
an indefinite duration, it is imperative that 
younger men be groomed eventually to re- 
place top management. Find out for your- 
selves, from observation and through casual 
conversations with your personnel who 
those younger men are. Then see if your 
opinion coincides with that of your top 
management. Let those younger men share 
in your profit-sharing plan. Let them know 
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that they are being groomed for better po- 
sitions and the continuity of your manage- 
ment is assured. 


Compensation 


HE trust company’s compensation can- 
T not properly be computed upon a per- 
centage of the value of the assets. The com- 
pensation should be regarded as a charge 
for management, based upon the responsi- 
bility assumed. The responsibility will be 
measured by the size of the enterprise, the 
problems inherent in its supervision, and 
the annual net profits. 

A trust company which operates a bus- 
iness carefully, conscientiously and success- 
fully should have no difficulty in obtaining 
compensation adequate for its efforts. The 
trust company should be in a position at all 
times, however, to justify its fees by keep- 
ing a record of the time its men have’put 
in in maintaining close touch with the 
management of the enterprise. 

I don’t want you to get the idea that the 
supervision of a business is a “breeze.” 
Furthermore, it is not every trustman who 
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is capable of supervising the carrying of a 
business enterprise. Trustmen who super- 
vise business ventures successfully must pos- 
sess, among other things, maturity, sound 
business judgment, accounting training and 
experience, a good knowledge of taxes, and 
an inherent ability to get along with people. 
Legal training, although not essential, is 
of great assistance in this type of work. 
A trust company which does not possess one 
or more individuals with these qualifica- 
tions should not undertake the supervision 
of businesses. That does not mean, however, 
that such an institution should never solicit 
an account of this kind; compensation for 
the supervision of a business—if properly 
computed on a responsibility basis — is 
usually sufficient to warrant the mainte- 
nance of proper personnel and other facili- 
ties for this type of trust business. 


Publicity Value 


NE point not to be overlooked in the 

supervision of a business is the adver- 
tising and publicity value which comes from 
the successful operation of a business enter- 
prise. It doesn’t take long for the news to 
get around in a given industry that your in- 
stitution is doing a pretty good job. And, 
there is no doubt that a job well done and 
a satisfied customer does attract other bus- 
iness. Our bank had definite proof of this 
recently when we were named executor and 
trustee in the wills of two wealthy indi- 
viduals in the lumber industry who had oc- 
casion to observe the manner in which we 
had been operating a large lumber company. 


I can understand why a corporate fidu- 
ciary would hesitate to undertake the su- 
pervision of a new business venture. The 
thing I can’t understand, however, is why 
so many corporate fiduciaries have hesi- 
tated to operate for prolonged periods bus- 
inesses which are well-established and have 
a long record of earnings behinds them. The 
reason probably lies in the fact that in point 
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of law a business venture in itself is not a 
proper trust investment. 


But why shouldn’t a corporate fiduciary, 
given adequate powers and adequate com- 
pensation, supervise the carrying on of a 
business over an extended period? As a 
person runs to a doctor for his physical ail- 
ments, so business men for years have been 
going to bankers with their financial ills. 
From this to the complete management of 
a business venture by a trust institution is 
but a step. The same banking resourceful- 
ness and skill which have prevented or cured 
so many business ills is available for the 
effective management of business ventures 
in estates or trusts. Why then shouldn’t a 
trust institution with adequate personnel 
and other facilities be able to operate a 
business as successfully as anyone? The an- 
swer is, they can. Our bank has been doing 
it for years; in fact, we now solicit this type 
of appointment. 


More and more men are demanding that 
their businesses be continued. Whatever the 
purpose, they are turning more and more to 
the corporate fiduciary. Are we in a posi- 
tion to say to them: “We will liquidate your 
business or we will handle it during probate, 
but after probate you must find some one 
else to run your enterprise?” How many es- 
tates with businesses in them do you think 
you would get if this were your attitude? 

Fortunately corporate fiduciaries are as- 
suring these men that they will handle 
their businesses over an extended period. 
Corporate fiduciaries are bringing to these 
men the peace of mind which comes from 
knowing that their entire estates will be in 
competent hands. We lack but one final step 
in this field. Why not let men of business 
know through our advertising material that 
we want this type of appointment and that 
we are equipped to bring to their business 
ventures the same skill and experience that 
we bring to their other investments? Some 
of us have taken this step—why not all? 
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Recent Legislation, Decisions, Regulations 


W. C. HOPKINS 
Arthur Andersen & Co., Accountants, San Francisco, Calif. 


ROBABLY one of the most important 

milestones in trust taxation history was 
the Clifford case, 309 U.S. 331 (1940). It in- 
volved an irrevocable trust which was cre- 
ated for a term of five years but which 
would terminate before the five year period 
in the event of death of either the grantor 
or his wife, the income beneficiary. At ter- 
mination, the principal was to revert to the 
grantor who during the life of the trust had 
broad powers of management. 


First, it is interesting to note that the 
Board of Tax Appeals (now the Tax Court) 
believed the doctrine, BTA Memo. 89054 
(1938), to be based upon sufficient prece- 
dent to merit only a memorandum opinion. 
It is true that the two tribunals arrived at 
the same result from a different viewpoint; 
the latter holding there was “in reality no 
trust;” whereas the former recognized the 
validity of the trust but considered the 
grantor should be treated as the owner of 
the corpus and as such taxable upon the in- 
come because of his broad powers with re- 
spect thereto. On the same day that the 
Clifford case was decided, it was held in a 
substantially similar factual case, Helvering 
v. Wood, 309 U. S. 344 (1940), that the in- 
come was not taxable to the grantor. The 
variance in the decisions was apparently the 
result of the Commissioner’s pleadings un- 
der two different sections of the Revenue 
Laws. 


Clifford Regulations 


FTER more than five years of litigation 
j subsequent to the Clifford decision, TD 
5488 and its amendment, TD 5567, de- 
signated the rules under which the Commis- 
sioner would consider the income of certain 
trusts taxable to the grantor. The original 
regulations recite three major retentions of 
economic control by the grantor of the trust 
any one of which would require the grantor 
to include in his gross income all of the in- 
come derived from the trust properties. 





Delivered at Pacific Coast and Rocky Mountain States 
Trust Conference, Oct. 1947. 





These retentions are; reversionary interest 
after a relatively short term, power to de- 
termine or control beneficial enjoyment of 
income or corpus, and administrative con- 
trol over corpus or income. 


Income could be taxed to a beneficiary 
even though the income is neither distrib- 
uted nor distributable. For example, this 
would occur when the beneficiary could, by 
himself, cause the income to be distributed 
or could invade the corpus. Furthermore, 
even if the beneficiary waived his right to 
distribute income or invade corpus, he 
would nevertheless be taxed on the income 
if he possessed any of the economic controls 
over the trust corpus or income just men- 
tioned concerning the grantor. 


It should be borne in mind that the pro- 
visions of these regulations are effective for 
taxable years beginning after December 31, 
1945. However, for income of trusts earned 
prior to that date, the trustee’s position is 
confused inasmuch as the decisions as to 
whom is taxable on the income of trusts is 
interpreted under the broad provisions of 
section 22 of the Code dealing with “income 
growing out of the ownership, or use of, or 
interest in such property.” The difficulty of 
interpreting this section is elaborately dem- 
onstrated by the hundreds of cases decided 
since the Clifford case, wherein the Courts 
have groped for precedents or for guidance 
through reasoning. This confusion points 
out the need for adequate legislation on the 
subject. 


The Clifford regulations in the first in- 
stance deal with reversionary interests. In 
this respect, it provides that where the 
grantor may reasonably be expected to pos- 
sess or enjoy the corpus or income within 
ten years, he is taxable upon the income. 
However, if the grantor has retained admin- 
istrative control the term of the trust must 
not be less than fifteen years. The 1947 
amendment modified the original regula- 
tion by providing that a trust terminable 
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only by death of the beneficiary, regardless 
of age, would not be considered a short term 
trust. 

Next, the Clifford regulations cover re- 
tentions by the grantor of power to shift 
beneficial interests. It is prescribed therein 
that regardless of the duration of a trust, 
the trust income is taxable to the grantor 
if he alone, or in conjunction with another 
person not possessing substantial adverse 
interest, can change the beneficiaries of 
either the corpus or the income. However, if 
the grantor cannot change beneficiaries for 
a period of ten years after creation of the 
trust or for fifteen years, where he retains 
certain administrative control as previously 
pointed out, the grantor will not be taxed 
on the income. The following conditions, 
among others, are held to be insufficient to 
tax the income to the grantor: 


(a) A power exercisable only by will 
except one for the distribution of accumu- 
lated income. An example of this would be 
a trust instrument which provided that the 
corpus would pass to a person named in the 
grantor’s will. 

(b) A power to allocate income among 
recognized charitable, educational, etc., in- 
stitutions. 

(c) A power to distribute or accumu- 
late income or pay eut corpus to or within 
a class of beneficiaries where such power is 
exercisable by trustees who are neither 
related to nor employees of the grantor. 
When the powers are exercisable by close 
relatives or employees of the grantor or 
others who would be inclined to favor the 
grantor’s personal viewpoint rather than 
act as independent trustees, the power to 
distribute corpus must be measurable by 
some definite external standard. If no ex- 
ternal standard exists, any distribution of 
corpus to an income beneficiary must de- 
plete the assets of that portion of the trust 
which produce the income of that particular 
beneficiary just as though there were a sep- 
arate trust. 

The portion of the regulations pertaining 
to administrative control was modified as 
the result of the 1947 amendments. Now 
a grantor may borrow from a trust with 
adequate security and interest in any case. 
Further, he may borrow without security 
if the grantor is not the trustee and the 
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trustee has the right to lend to anyone with- 
out security. However, the original provi- 
sion that the grantor will be taxed upon the 
trust income if his borrowings have not 
been completely repaid, with interest, before 
the beginning of the taxable year has not 
been revoked or changed. 


In turning from the Clifford problem let 
us keep in mind that the Treasury Depart- 
ment’s regulations will be applied only to 
taxable years beginning after December 31, 
1945 and that the new regulations must un- 
dergo the tests of the Courts as to whether 
or not they represent a correct interpreta- 
tion of the law as it now stands. The Treas- 
ury Department, Mimeo. 6071 and Mimeo. 
6156, has granted the taxpayer a grace pe- 
riod to January 1, 1948 within which to re- 
linquish control over a trust, the income 
from which might otherwise be taxable to 
him under the new regulations. In the event 
that he relinquishes his powers, none of 
the income would be taxable to him for the 
years 1946 and 1947. 


Effect of Charitable Gift 


HE Internal Revenue Code provides 

that an estate or trust may obtain a 
deduction without limitation for contribu- 
tions of any part of the gross income, which, 
by the terms of the will or trust instrument, 
is paid or permanently set aside during the 
years for charitable purposes. A trust pro- 
vided for the payment of 45% of its net in- 
come to a charitable institution. However, 
because a considerable portion of the trust 
income was long term capital gains, recog- 
nized to the extent of only one-half of the 
actual gain, the problem was to determine 
the income to be used in computing the con- 
tribution. Let us assume that the entire in- 
come of the trust of $100,000 represented 
profits from the sales of securities held over 
6 months. In so far as the trust instrument 
is concerned, the charitable institutions 
should be paid 45% of $100,000 or $45,000. 


But for income tax purposes the Commis- 
sioner said the deduction was limited to 
one-half of that sum, or $22,500, because 
only one-half of the income was recognized 
as taxable. The Tax Court said the taxpay- 
er was correct in using the total gains, but 
on appeal the Second Circuit, Central Han- 
over Bk. & Tr. Co. (1947), held that the un- 
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recognized portion of the capital gains was 
not gross income and, therefore, the deduc- 
tion was limited to that portion of the char- 
itable gift which was made out of statutory 
gross income. As a result of this decision, 
you can be sure that the victorious Treasury 
Department will consider the matter closed. 

Another item of interest to fiduciaries is 
that income from real property can be taxed 
to the estate even though title to the prop- 
erty rests in the devisees. If, under local 
law, the real estate is subject to the posses- 
sion of the fiduciary who is entitled to col- 
lect rents, the income may be taxed to the 
estate, Estate of B. Brasley Cohen, 8 T.C. 
87 (1947; Calif.). 

The same line of reasoning does not, how- 
ever, prevail with regard to the vesting of 
title to property in the surviving widow 
under community property laws in Cali- 
fornia. Stella Wheeler Bishop, C.C.A.-9 
(1945). Pointing to the Probate Code the 
court stated that inasmuch as the widow 
was the owner of a one-half interest in the 
community property she also owned one-half 
of the income and as such it was taxable to 
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her and not to the estate during administra- 
tion. The Treasury Department has now 
accepted this view. 

Before applying this principle in other 
community property states the local laws 
of each state should be consulted. For in- 
stance, under the laws of the State of Wash- 
ington, the ownership of income derived 
from such property, including that derived 
from the widow’s share, rests with the exec- 
utor or administrator, and hence is taxable 
to the estate. 


Application of Local Law 


N other instances the Tax Court has not 

followed local law. Under some State 
laws, among them California, a trust instru- 
ment is revocable by the grantor unless it 
is expressly made irrevocable. However, an 
attempt to make a trust irrevocable from 
the date of the instrument by a non-con- 
tested court action at a subsequent date, 
does not create an irrevocable trust for the 
period prior to the court’s ruling for Fed- 
eral income tax purposes, unless the deci- 
sion was rendered in a real controversy. 
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In Erik Krag, 8 T.C. 123 (1947) the 
Court was unimpressed by a decision of a 
civil court in a matter affecting but not di- 
rectly involving income taxes. The grantor 
had not made his trust expressly irrevocable 
when created in 1941, therefore, at that 
point under local law, the trust was revoc- 
able. Sometime in 1944 a suit was instituted 
to reform the trust and declare it irrevoc- 
able from date of creation in 1941. Inas- 
much as there was no objection, the court 
obliged. The fiduciary then contended that 
since the State Court said the trust was 
irrevocable since date of creation, the in- 
come was not taxable to the grantor as the 
Commissioner had found. The Tax Court 
ruled that while the judgment of the State 
Court made the reformation of the trusts 
retroactive and effective as of the date of 
execution, this could not affect the rights of 
‘the government under its tax laws. 


In Garrard E. Kelly Trust, 8 T.C. 151 
(1947) the court was not bound by the Su- 
preme Court of the State of New York 
which found that sixteen separate trusts 
had been created under the provisions of 
four Trust Deeds. There had been no con- 
troversy between any of the parties and the 
Tax Court concluded that the decision was 
in the nature of a consent judgment and the 
trust deeds had no provision which required 
the construction that the grantor’s inten- 
tion was to create more than one trust un- 
der each trust deed. A word of caution 
worth remembering then is that implicit 
reliance on a court ruling favorable to your 
cause, but not the result of a real contro- 
versy, may result in unwelcome fiduciary 
problems for Federal income tax purposes. 


In Common Trust Co. of N. J. v. Kohl, 
Court of Chancery (1947) it was concluded 
that the will of the testator is all-conclusive 
and that the change in the Revenue laws has 
no effect upon the net amount receivable by 
a beneficiary from a fixed annuity. (See di- 
gest of the case in October issue, page 391. 
Ed.) The local court held that the benefi- 
ciary should receive the same net amount 
after 1942 as before in accordance with the 
testator’s apparent intention. The fiduciary 
was required to pay for or to the benefi- 
ciaries the amount by which their income 
taxes have been or may be increased by 
reason of the inclusion in their taxable in- 
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come of amounts received or to be received 
from the fiduciaries. This problem will 


probably involve the use of algebraic for- 
mulae and a complete knowledge of the 
beneficiaries’ net taxable income before the 
annuity, to enable the trustee to properly 
calculate the gross annuity to be paid, which 
will allow the beneficiary to retain, after 
taxes, the amount specified by the will. 


Gift Taxes 


OR income tax purposes there are nu- 

merous situations, notably those aris- 
ing under the doctrine of the Clifford case, 
in which a taxpayer who has divested him- 
self of all claim to income is nevertheless 
subject to income tax thereon. Although re- 
garded as the owner of the income for in- 
come tax purposes, which implies an incom- 
plete transfer of the property from which 
the income is derived, is a taxpayer never- 
theless subject to a gift tax on the ground 
of a completed transfer? The Commissioner 
thinks so and to a considerable extent he 
has been able to obtain the agreement of 
the courts. 


In Lockard, 7 T.C. 1151, the income of a 
short term trust was taxed to the grantor, 
Mrs. Lockard, under the Clifford doctrine. 
At the time the trust was created, a gift 
tax return was filed reporting an amount 
equivalent to the present value of the in- 
come for the five-year term of the trust. 
Prior to the termination of the trust, the 
grantor modified its terms by extending its 
provisions for the life of her husband. Mgs. 
Lockard then filed anvther gift tax return 
but again claimed the entire (then) exemp- 
tion of $40,000 under the theory that no 
prior gift was made at the time corpus was 
added to the trust but that the gifts were 
in reality the yearly gifts of the trust in- 
come. The court held that Mrs. Lockard had 
actually made completed gifts of the then 
value of the husband’s expectancy in income 
at the time the corpus was transferred to 
the trust in the earlier years and that the 
annual income of the trust paid to the hus- 
band was not a yearly gift inasmuch as she 
had divested herself of the present value of 
the yearly gifts at the time the trust was 
created or corpus was added thereto. There 
is an example of a case where the grantor 
not only was required to pay income taxes 





on the income from a trust under the Clif- 
ford doctrine but was required to pay gift 
taxes on the same income. 


The same court rendered a decision in 
James A. Hogle, 7 T.C. 986, which allowed 
income taxable to the grantor under the 
Clifford doctrine to be realized by a trust 
and subsequently distributed to the bene- 
ficiaries without being subjected to gift 
taxes. Hogle convinced the Tax Court that 
legal title to the amounts in question was 
never vested in him and therefore was never 
transferred by him to the trusts. The Court 
recognized that the profits vested as earned 
in the trusts, not in Hogle, and he could not, 
therefore, make a transfer of them by gift. 


The Hogle case is deemed significant 
therefore in two particulars; first, that it 
points out the extremely tenuous grounds 
on which the Commissioner will attempt to 
assert a gift tax and, second, though the in- 
come may be considered as belonging to a 
certain taxpayer for income tax purposes, 
it does not necessarily follow that the same 
taxpayer can be considered to have made 
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a gift where legal title to the income has 
not and will not vest in him. 


Conflict of Taxes 


HE inconsistency of the treatment of 

transfers of property for gift and in- 
come taxes, and also for estate taxes, is in- 
herent in the present statute and legislative 
action will be required to correct these ob- 
vious faults. It is possible, therefore, that 
the recent publication by the Treasury De- 
partment of a proposal for the integration 
and correlation of income, estate, and gift 
taxes applying to the transfers of property, 
will prove to be the most significant devel- 
opment in this field that has taken place for 
many years. (See descriptive article of pro- 
posed changes in October issue, page 375. 
Ed.) 

In many instances property may be in- 
cludible in the estate of a decedent for a 
number of reasons, even thcugh the dece- 
dent during his lifetime had transferred 
title completely or contingently to another. 
Take the situation in which the transfer is 
absolute in all respects with no vestige of 
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title, enjoyment or control remaining in the 
transferor. Upon the death of the transfer- 
or, the value of that property is includible in 
the taxable estate if the transfer was made 
in contemplation of death. Even an exhaus- 
tive review of the decisions fails to provide 
a definite answer to any as yet unlitigated 
transfers. 


Many facts have been advanced pro and 
con on this issue; the age of the decedent at 
the time of transfer, his health at that time, 
and the motive for the transfer, being com- 
mon ones. In attempting to determine the 
motive for a gift suspected of being a tes- 
tamentary transfer during life, the courts 
have placed considerable weight on the state 
of mind of the grantor at the time of the 
gift. Many decisions during the current 
year have been to the detriment of the tax- 
payer where it was found the decedent 
wrote his will or executed a codicil thereto 
at the time of the gift and the court felt 
that he was planning his estate in prepara- 
tion for death. If insurance policies are the 
subject of lifetime transfers the threat of 
inclusion under the contemplation of death 
section of the Act seems to be greater than 
if other property is transferred, Estate of 
Flick, T.C. Memo (1947). 


Possibility of Reverter 


HERE is express statutory authority 
for the inclusion of transfers made in 
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contemplation of death. The inclusion of 
property to which the decedent has a pos- 
sibility of reverter, on the other hand, rests 
on the interpretation given the words 
“transfers intended to take effect in pos- 
session and enjoyment at or after death.” 
When the retention of a reversionary in- 
terest in the property disclosed an intent 
to retain effective possession and enjoyment 
of the property until death the transfer 
came within the quoted portion of the law 
and was a part of the decedent’s estate, 
Helvering v. Hallock, 309 U. S. 106. 


The Commissioner has interpreted the 
Hallock decision to require the inclusion of 
all transfers when there is any possibility 
of reverter, whether expressly provided for, 
or by operation of law. The Commissioner’s 
extreme position has been accepted in the 
9th Circuit, Comm. v. Bank of California, 
155 F.(2d)1; Cert. Den. 67 S. Ct. 73, which 
ruled that a mere possibility of reverter, 
even if by operation of law and regardless 
of the remoteness of the possibility, suffices 
to place the property in the taxable estate. 
Somewhat less strongly, the 2nd, 5th and 
6th Circuits have also approved the Com- 
missioner’s interpretation. 


The Tax Court has adopted the more rea- 
sonable view that if the reversion can take 
place only by operation of law, the property 
is not includible in the taxable estate. It has 
gone further and held that an express pro- 
vision for the reversion does not create tax- 
ability if the possibility of the reversion is 
remote, (Est. of Edward P. Hughes, 7 T.C. 
1348 (NA)). The Commissioner has non- 
acquiesced in the Tax Court decisions and, 
considering the present line-up on both 
sides of the question, it is probable that the 
only clarification can come by way of an- 
other Supreme Court decision explaining 
the extent of the application of the Hallock 
case. The Supreme Court, however, has not 
disclosed any desire to resolve the question 
as it has denied certiorari in several of the 
Circuit Court decisions. 





Clarification can come under the proposed 
legislative integration of income, estate and 


‘gift taxes because the really basic question 


is the date the transfer of property becomes 
complete. 
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DO TRUSTEES HAVE A DUTY TO 
CONSIDER PURCHASING POWER ? 


A Forum Discussion 


A feature of the Pacific Coast and Rocky Mountain States Trust 
Conference last month was the Trust Investment Forum led by Laurence 
H. Tharp, vice president and trust officer Anglo California National Bank, 
San Francisco. The panel included William J. Fitzpatrick, trust officer, 
Walker Bank & Trust Company, Salt Lake City; Maurice James, vice 
president and trust officer, The First National Trust and Savings. Bank, 
San Diego; Henry H. Judson, vice president and trust officer, Seattle 
Trust and Savings Bank, Seattle; and E. G. Roodhouse, assistant trust 
officer, American Trust Company, San Francisco. 


Mr. James and Mr. Fitzpatrick covered the origin and evolution of 
trust laws and outlined some Jegal and economic conditions affecting 
trustees today. Mr. Judson and Mr. Roodhouse tell here how individual 
and corporate trustees are meeting current problems and suggest further 


steps.—Editor’s Note. 


Mr. Judson: 


N meeting the problem which is common 

to both individual and corporate trustees, 
the efforts of the individual trustee have 
been directed to the solutions common to 
any man in endeavoring to avoid the effects 
of inflation. These run the gamut from con- 
centrated investment in land or in common 
stock equities to continuing investments in 
closely held corporations and partnerships, 
regardless of the type of business. Yet ex- 
perience and history show that such flight 
of capital and undue concentration of in- 
vestment is no harbinger of success. It is 
stated that in Germany following the infla- 
tion of the ’20s, a large portfolio of bonds 
probably showed a better liquidating value 
at the end of inflation than a similar large 
portfolio of common stocks. 


So far, we have been speaking of indi- 
vidual trusteeship as applied only to the 
sporadic individual who becomes a trustee 
possibly once in his lifetime. He is not a 
true trustee by background, training, expe- 
rience or skill. He is one who, although 
handling a fund for others, handles it as he 
would his own, and subjects it to whatever 
tendencies may be characteristic to him, be 
they either conservative or speculative, and 
be he either well or ill-informed. 


Endowment Investment Policies 


ROBABLY one of the best criteria of 
P inaiviauai trusteeship, in the proper 
use of that word, may be found in the meth- 
ods employed by Foundations and Universi- 
ties in the investment of their endowment 
funds. Here we have informed individuals 
acting as trustees together. As exemplify- 
ing a trend, I recent noticed a news article 
reading as follows: 


“The Loyola Foundation of Los Angeles, 
announces the purchase of three lumber 
companies comprising one of the largest 

_ lumbering and timber operations in the 
West for a reported price of $7,000,000. 

The Foundation is comprised of a group 
of businessmen and former graduates of 
Loyola university, and was formed to make 
investments on behalf of the Jesuit School 
at Playa Del Rey, Los Angeles. The group 
recently bought the luxurious U. S. Grant 
hotel in San Diego.” (Seattle Journal of 
Commerce, September 5, 1947.) 


In similar vein, possibly some of you have 
noted a recent survey of college and univer- 
sity endowment funds. This covers funds 
aggregating $1,300 million or approximate- 
ly 77% of all such funds in the United 
States. The breakdown of investments 
shows the average, as follows: high grade 
securities, 37%; senior risk securities, 
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19%; common stock, 30%; mortgages, real 
estate, misc., 13142%. 

The average rate of return at market 
value fell from 5% in 1926 to 3.41% in 
1946. The survey states that the problem of 
loss of return was a heavy one because not 
only did the yield on high grade corporate 
bonds decline almost 50% during the 20 
years, but good real estate mortgages be- 
came scarcer and commanded lower rates. 
Furthermore, higher yielding risk bonds 
tended at the same time to fall into the 
groups, i.e., those which became medium 
grade and were refunded at high grade 
yields, and those which became very risky 
and volatile. The principal methods avail- 
able to endowment fund managers to offset 
these hardships were to increase holdings of 
common stocks, and to lengthen maturities 
in their high grade bond portfolios. All of 
these three things were done. 

From this data it would appear that the 
informed individual trustee has met the 
problem in about the same manner, by the 
same methods and to about the same extent 
as has the corporate trustee. The above 
quoted average investment list corresponds 
to a marked degree with that of any corpor- 
ate trustee possessing full investment pow- 
ers. We also see the two extremes between 
a highly conservative and a highly specula- 
tive portfolio diversification. 


Trustee’s Function 


LL trustees have a duty to consider the 
purchasing power of income distrib- 
utable to beneficiaries, but that duty does 
not extend beyond the bounds of prudent 
trusteeship. In managing his trust, a trus- 
tee must consider all factors surrounding 
that trust, among them the following: 
1. terms of the agreement; 
2. marketability of the particular invest- 
ment; 
3. length of the terms of the investment; 

. probable duration of the trust; 

5. probable condition of the market with 
respect to the value of the particular 
investment at the termination of the 
trust, especially if at the termination of 
the trust the investment must be con- 
verted into money for the purpose of 
distribution; 

6. probable condition of the market with 

respect to reinvestment at the time when 

the particular investment matures; 


i~ 
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. aggregate value of the trust estate and 
the nature of the other investment; 

8. requirements of the beneficiary or bene- 
ficiaries, particularly with respect to 
the amount of the income; 

9. other assets of the beneficiary or bene- 
ficiaries including earning capacity; 

10. effect of the investment in increasing 

or diminishing liability for taxes. 

The concept of the basic responsibility of 
a trustee has not changed; he is still expect- 
ed to protect the corpus of the estate and to 
keep the funds invested at a fair rate of in- 
terest. But the concept of how he shall ac- 
complish this has changed very consider- 
ably.* The trustee is under a duty of loyalty, 
and this includes loyalty to the life tenant 
at least equal to that shown the remainder- 
man. 

Mr. Roodhouse: 

EPENDING upon existing laws in the 
D various states not operating under the 
New York “Legal List” Rule, the corporate 
trustee has several ways at his disposal 
whereby he may increase income over and 
above the average return on high grade 
bonds. Among existing possibilities are the 
use of Investment Trust Shares; the Com- 
mon Trust Fund; the Annuity Trust; and 
the deliberate assumption of more risk in 
the investment program under The Prudent 
Man Rule. Finally, and perhaps the ultimate 
objective, is the possibility of changing the 
laws in both New York and Prudent Man 
Rule states. 


In a recent questionaire concerning in- 
vestment practices of California Corporate 
Fiduciaries, sent to the 31 members of the 
California Bankers Association having cor- 
porate trust departments, one of the ques- 
tions asked was: 


“Are you making investments in the 
shares of the better known Investment 
Trust Shares, and to what extent?” 


Of 20 replies received, 19 were in the neg- 
ative and only one in the affirmative, indi- 
cating a decided lack of popularity of invest- 
ment trust shares among California fidu- 
ciaries. This viewpoint, however, does not 
prevail throughout the United States gen- 
erally. 


*See Trusts and Estates, February 1947, p. 198: “Cur- 
rent Conditions Affecting Investments,’’ Marcus Nadler. 
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N an excellent paper entitled, “The Legal 

Propriety of Investment by American Fi- 
duciaries in the Shares of Boston-Type 
Open-End Investment Trusts,” Mayo Adams 
Shattuck, writing in the Boston University 
Law Review of January 1945, points out 
that Massachusetts Investors Trust had just 
completed a survey of its shareholders and 
reported that its shares were held by 1054 
Individual Trustee accounts and 691 Bank 
and Trust Company accounts. This would 
indicate that at least some trustees look 
with favor upon this type of investment. 


The Common Trust Fund, new in this 
state, may be the desired answer, particu- 
larly for smail trusts. Trust investment 
practice has appeared to penalize the small 
trust as compared with the larger trust. 
Again referring to the questionaire sent to 
California Corporate Fiduciaries last 
Spring,—of 20 replies received in answer to 
the question: 

“What is your policy in relating the 
proportion of bonds and stocks to the size 
of trust accounts?” 
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eleven stated that the use of stocks is re- 
stricted in small trusts, one trustee buys a 
greater percentage of stocks in small trusts 
and 8 are not influenced at all by the size of 
the trust. Of the 11 trustees that do restrict 
the use of stocks in small trusts, some use 
no stocks at all in trusts under $25,000 and 
some others use no stocks in trusts under 
$15,000. 


It would seem, therefore, that in states 
where permissible, the use of the Common 
Trust Fund would be particularly helpful 
to the small trust, where maximum income 
is usually needed. 


Annuity Trust Idea 


HILE The Annuity Trust evades the 

V\ issue with respect to increasing the 

income, it probably is a good idea in certain 
cases. Here the trustor provides fixed 
monthly payments to the income beneficiary 
irrespective of the income produced by the 
corpus. In addition, the trustee may be em- 
powered to increase the monthly payments, 
when, in his discretion, the increased cost 
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of living has seriously reduced the living 
standard of the beneficiary. 


Aside from the very important factor of 
risk diversification, the principal reason 
for the use of stocks in trust accounts is to 
increase income over and above the going 
rate on governments or other high-grade 
bonds. To be sure, many other factors are 
considered by the trustee in his selection of 
suitable stock investments, but the principal 
reason for deliberately assuming more risk 
in the investment program is to provide in- 
creased income. In the states operating un- 
der the Prudent Man Rule, the trustee is 
legally empowered to assume this added 
risk. 


So far we have touched upon a number of 
ways in which the trustee may increase 
trust income—or attempt to preserve the 
purchasing power of the income in siates 
not rigidly governed by the New York “Le- 
gal List” Rule. Since it is not his duty to 
do so however, the trustee, even here in 
California where we have both the Prudent 
Man Rule and the Common Trust Fund, 
may elect to confine his investments to high- 
grade bonds without too much regard to the 
income so long as it is not out of line with 
prevailing interest rates. 


QUESTION: 


In connection with the possible use of In- 
vestment Trust Shares in trust accounts, what 
is the principal legal objection of which the 
trustees must take notice? 


ANSWER: 


According to Mayo Adams Shattuck, by far 
the most important legal objection is “the pro- 
hibition against delegation of the trustee’s 
duty.” — Mr. Shattuck states that “one of 
the truly fundamental duties of the trustee is 
to make the trust property productive by in- 
vestment and reinvestment of the capital. The 
law has made it clear that the beneficiary has 
the right to expect individual performance by 
the trustee in the area of this fundamental 
duty.” 


It is here then that we find the chief cause 
of hesitation in the use of, or complete avoid- 
ance of Investment Trust Shares. Detailed 
discussions of this objection may be found in 
the previously mentioned paper-by Mr. Shat- 
tuck in the January 1945 issue of the Boston 
University Law Review, and in an article by 
Alec Brock Stevenson, Vice President and 
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Trust Officer, The American National Bank of 
Nashville, appearing in the July 1947 issue 
of Trusts and Estates.* 


Mr. Stevenson stated: “It is a fact, as the 


annual reports of many of the companies — 


show, that both individual and corporate trus- 
tees are retaining and do purchase Investment 
Trust Shares and Investment Company 
Shares.” As previously mentioned, Mr. Shat- 
tuck has remarked on this practice in general, 
and has also said that a number of courts 
of first instance in Massachusetts, at least, 
have been allowing accounts in regular course 
“which include reasonable commitments in 
well seasoned investment trusts.” 


However, according to both Mr. Shattuck 
and Mr. Stevenson, “even after careful re- 
search it must be admitted that (failing a 
specific statute on the subject) the propriety 
of such a purchase or retention has never 
really been adequately determined as a matter 
of law,” that is, where the purchase or reten- 
tion of Investment Trust Shares is the sole 
matter of complaint before the court. 


The first clear cut decision concerning “dele- 
gation of duty” has just been rendered in the 
State of Ohio. The decision, handed down by 
the Probate Court for Cuyahoga County, Ohio, 
said in part: “In all cases where a trustee is 
not restricted to statutory investments, but 
has the power to invest in stocks, it is the 
opinion of this court that the investment by 
a trustee in stocks of an Investment Company 
or in participating shares issued by an Invest- 
ment Trust, does not constitute an improper 
delegation of authority and power by the 
trustee.” A full discussion of this case may 
be found in the October issue of Burroughs 
Clearing House.+ Since, however, Ohio is not 
a Prudent Man Rule State, the concluding 
paragraph of the answer to the question under 
consideration loses much of its effectiveness. 


If the matter comes to court, the decision 
will apparently depend in part on the juris- 
diction in which the trustee is administering 
the trust. It is reasonable to assume the Legal 
Rule States would be far more apt to surcharge 
the trustee for “delegation of duty” than 
would the Massachusetts-Rule States where 
great latitude is allowed the trustee in the 
selection of investments. It has been argued 
in Prudent Man Rule States that the purchase 


*Ed. Note: Mr. Stevenson’s five-article series on ‘In- 
vestment Company Shares’’ has been republished in a 56- 
page book which may be purchased for $1.00 from Trusts 
and Estates. 

+See aiso Trusts and Estates, August 1947, p. 148 and 
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of the larger and well seasoned Investment 
Trust Shares does not constitute a “delegation 
of duty” any more than does the purchase of 
many eligible corporate shares, wherein the 
corporation maintains a large investment port- 
folio, the holdings of which are subject to 
change without the prior knowledge of the 
shareholder. Examples cited in support of this 
argument are insurance company shares, bank 
shares and shares of various industrial cor- 
porations. 


QUESTION: 


In addition to the “prohibition against the 
delegation of duties,” what are some other 
possible legal objections to the use of Invest- 
ment Trust Shares? 


ANSWER: 


Although perhaps of considerably less legal 
significance, there are three in number, name- 
ly: 

The “loading charge” 
The “management fee” and 
The “prohibition against mingling.” 

The Loading Charge, or the charge against 
principal may range from 4 to 7% or higher. 
However, the fact remains that the purchase 
of all tangible and intangible property must 
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carry its “load” or “commission” or “profit 
margin” or “spread” or the combination of 
several such charges, and the question that 
must be asked is: Is the charge or “load” rea- 
sonable in the light of the benefits to be re- 
ceived? 


The individual trustee or the small corporate 
trustee stands to benefit to a much greater 
degree from the diversification, experience and 
investment knowledge behind the shares of 
investment trusts than do the larger institu- 
tions with their own elaborate analytical or- 
ganizations. 


The Management Fee is usually a charge 
against income although sometimes, in part, 
against principal. In Massachusetts the fee is 
approximately the same that the law allows 
the trustee in the administration of a trust. 
Thus there is a double charge, at least for 
that portion of the trust invested in Trust 
Shares. This possible legal objection involves 
both the practical and legal aspects. 


From a business or practical standpoint, if 
the benefits received are sufficiently valuable, 
then the charge or “fee” should be as justified 
as are the charges for legal advice, engineering 
advice, etc. From a legal standpoint, however, 
the question is related to the “delegation of 
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duty.” Since it is not clear that the compen- 
sation of an investment counselor is a proper 
legal deduction, it follows that the payment 
of a management fee to an investment trust 
is equally open to doubt. Although the law 
does not require the trustee to be his own at- 
torney, or engineer, or accountant, or broker, 
it does, apparently, require him to be his own 
investment counsel and investment manager. 

The Prohibition against Mingling—Quoting 
directly from Mayo Adams Shattuck, “It is 
axiomatic that the trustee ought not to mingle 
the trust funds with his own or with those of 
another individual or fiduciary. The law has 
advanced by statute and by decision to permit 
the creation of Common Trust Funds under 
controlled circumstances. But does the fiduciary 
violate this injunction of the governing trust 
law if he invests in the shares of a Boston- 
Type Open-End management fund? In my 
judgment he does not. The mercantile specialty 
which he has acquired is always thoroughly 
identifiable. He has not purchased a severable 
fraction of another trust portfolio. The right 
of partition or severance of his interest from 
the body of the fund itself is expressly denied 
him. He has, in fact, almost exactly what he 
has in the case of any other stock certificate. 
He has bought a chose in action recognized 
as a thing of value in the market place. The 
courts have said nothing on this point, but if 
one takes the assumption that the objection 
relating to delegation has been removed then 
I anticipate no more validity in an attempted 
assertion that a prohibited mingling has oc- 
curred than would exist in the case of pur- 
chase of any other share of stock.” 


QUESTION: 


If it shall be the duty of the trustee to 
endeavor to invest funds in such a way as to 
preserve the purchasing power of the income, 
what changes in the law or laws may be 
necessary in order that such an objective be 
carried out? 


ANSWER: 


The courts and/or the legislatures of a 
large number of states have recognized the 
necessity of granting broader investment 
powers to trustees. The Massachusetts Prudent 
Man Rule and The Common Trust Fund are 
vehicles by which the trustee is enabled to 
obtain increased income for the life tenant. 


Some “Legal List” states have, by legislative 
action, permitted the trustees of charitable, 
religious and educational trusts to purchase 
Investment Trust Shares with certain restric- 
tions. Nebraska, a Legal List State, has re- 
cently made Investment Trust Shares legal as 
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trust investments for trustees in general, sub- 
ject to certain limitations and restrictions. 
Some Legal List States have adopted restrict- 
ed or modified Prudent Man Rule legislation, 
while others have legalized the use of the 
Common Trust Fund. 


Thus we see the law gradually working 
away from a strict adherence to the old 
“Legal List” Rule. It is reasonable to assume 
that this trend will continue. 


Now as to possible changes in the laws, it 
might be said that Legal List states can 
adopt the Prudent Man Rule and the Common 
Trust Fund as did California recently. Per- 
haps all states should legalize the purchase 
of well seasoned Investment Trust Shares as 
have some states already. 


While the trend toward the modernization 
of trust investment procedure is highly com- 
mendable, the laws are purely of an “enabling” 
or “permissive” nature only, and the trustees 
are not obliged to make use of the broadened 
investment powers if, in their best judgments, 
investments should be confined to high grade 
bonds. 

Perhaps the law does not go far enough. 
There are many trusts, for example, in which 
the income beneficiary is a surviving widow 
or a parent or children, and where it would 
seem that the clear intent of the trustor was 
to provide an adequate living for the life ten- 
ant, at all times and under all conditions inso- 
far as possible, with only secondary regard 
for an ultimate beneficiary, perhaps not even 
born. Under the present law and in the ab- 
sence of direction in the trust instrument the 
trustee is hardly justified in jeopardizing the 
corpus even though he recognizes the exist- 
ence of hardships to the life tenant. 

A possible solution to the inequities in cases 
of this kind could be the addition of a para- 
graph to the present Prudent Man Law where- 
by the trustee would be directed to take cog- 
nizance of these hardship cases and do every- 
thing that a prudent man would do in at- 
tempting to increase the income of the trust, 
even at the risk of impairing the rights of the 
remainderman. The purchase of common 
stocks, real estate and even the invasion of 
the principal could be justified under such an 
addition to the present law. After all, the main 
reason for the creation of the trust in the 
first place was to put in the hands of com- 
petent people, the administration of the testa- 
tor’s estate in accordance with his wishes. 
Unfortunately, the wishes as expressed in 
the testator’s will very often are not his actual 
intentions with respect to the care of the in- 
come beneficiary. 
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MANAGEMENT LOOKS at TRUST BUSINESS 


EVANS WOOLLEN, JR. 
Vice President, American Bankers Association 


IVE general executives of five banks 

talked to us at the A.B.A. Trust Divi- 
sion’s annual meeting in Atlantic City last 
month, on the subject, “What the Trust De- 
partment Means to Our Institution.” In the 
role of reporter—with a commentator’s 
privilege as I go along—lI shall give you the 
highlights of these talks. First, and fore- 
most, the trust department is, or should be, 
an integral part of the bank and should con- 
tribute to over-all relationships with the 
customers of the bank. This was the key- 
note of the talk by William L. Kleitz, Pres- 
ident of the Guaranty Trust Company of 
New York. The trust department should be 
one of the major operations of the bank and 
the officer in charge should be recognized 
as an important officer. 

General officers might well be alert to 
opportunities to draw trustmen into partici- 
pation in general administration. When the 
time and all the circumstances are right, 
when the human equation comes into bal- 
ance, it is good to have a trustman on the 
board of directors, on the executive com- 
mittee and in committee work of bank-wide 
import, as for instance the study of person- 
nel problems. Trustmen should feel that they 
can go to the desk of a general officer to dis- 
cuss any question of general policy, with as- 
surance of a respectful and interested hear- 
ing. 

Also, general officers might well make an 
effort to meet and talk with numerous trust 
department clients. The building of good 
will is not the only consideration here. Any 
man who has served on a trust committee 
will realize that he has made his best con- 
tribution to the work of that committee 
when the committee discussed the affairs of 
people whom he knew. To this end, trust of- 
ficers should be encouraged to bring trust 
clients to the desks of general officers when- 
ever they can do so gracefully. It should be 
understood further that when a trust offi- 
cer cannot do this gracefully (when, for in- 
stance, he has at his desk a woman or an 





From address before Rocky Mountain States Trust Con- 
ference, San Francisco, October 1947. 


aged person) he should have no reticence in 
telephoning a general officer and saying, 
“Will you please come to my desk to meet 
Mr. or Mrs. So and So.” 


The Northwestern National Bank of Min- 
neapolis, as reported by Clarence R. Chaney, 
Vice Chairman of the Board, has made not- 
able progress in inter-department integra- 
tion by interchange of personnel. In addi- 
tion it has a bankwide “Trust Month” in 
November. The month is kept clear of any 
other bank-wide promotion and ends with a 
dinner for all officers with the trust depart- 
ment carrying the torch. 

The National Bank of Commerce of Nor- 
folk, Virginia, invites one director to serve 
each month as a visiting member of the 
trust committee, so that he might, at first 
hand, watch the department function and 
come to feel a part of it. One of these visit- 
ing directors recently wrote the president, 
John Alfriend, that, “Since serving last 
month on the trust committee, I am more 
than glad that I have named our trust de- 
partment as my executor and trustee.” It 
doesn’t require much imagination to realize 
that this director will talk about his expe- 
rience with important friends and business 
acquaintances. 

The commercial bank clientele constitutes 
the best source of new business for the trust 
department. We must also realize that the 
trust department is the “bank’s best cus- 
tomer.” This thought was expressed by 
John M. Wallace, President of the Walker 
Bank and Trust Company of Salt Lake City, 
who stated that “our own best customer, 
our trust department, went actively to work 
for our bank twenty-five years ago and at 
that time the commercial banking depart- 
ment had been already in operation for six- 
ty-three years. The trust department has 
not failed to return a net income any year 
since its inception.” In the Twelfth Federal 
Reserve District of San Francisco the gross 
earnings of all banks had increased 100% 
during the past five years while the gross 
earnings of the trust departments in the 
district for the same period had increased 
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88%. He then pointed to the net earnings 
of the trust department of his own bank as 
holding close to 10% of the net earnings of 
the entire bank for the past ten years. 


John H. Evans, President of the McDow- 
ell National Bank, Sharon, Pennsylvania, a 
smaller institution, reported that during 
the twenty-four years of existence of their 
trust department, it has produced a net 
profit for every year except the first year 
it was established. He pointed this out to 
show: First, a reason for the direct interest 
in its welfare by the officers and directors; 
and, second, to comment on the fact that 
from its inception the policy of the manage- 
ment has always been to keep the operations 
tailored to suit the size, the business, and 
the social conditions and progress of the 
community. 

Over past years the idea has been wide- 
spread, and probably with reason, that a 
trust department cannot be expected to re- 
turn much in the way of earnings to its 
parent bank, especially in its early years. 
Now it is more generally felt that manage- 
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ment should expect that the trust depart- 
ment be a source of net profit. It is no more 
than management expects from other de- 
partments of the bank. 


There can be no doubt that preoccupation 
with the diverse routines of commercial 
banking and trust business tends to draw 
personnel apart. For this reason there 
should be a continuing deliberate effort to- 
ward closer cooperation. Toward this end 
it is a useful device, I think, that general 
officers, in the company of trust officers, 
should attend conferences such as this. The 
leisure and detachment of the train ride 
will give you something which you could 
not have manufactured in the office. 

At the conference I believe that there is 
more for the general officer if he is accom- 
panied by a trustman than there is for the 
trustman himself. The trustman will hear 
a good deal which he already knows. The 
general officer will hear a good deal which 
he doesn’t understand and which he may 
think doesn’t affect his business. At break- 
fast the next morning he will be asking 
some questions of his companion and learn- 
ing with interest and some surprise where 
various matters fit into the affairs of his 
own trust department. 

Like many another sound and happy mar- 
riage, the union of banking and trust bus- 
iness has not been without its moments of 
friction; but we know now that it is an en- 
during union, and that neither party would 
wish to withdraw. 


TRUST COUNCIL OF ForRT WORTH, on October 20, 
featured Frank Cooper, CLU, on the subject 
of “Corporation Life Insurance.” 
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TRUST NEW BUSINESS DEVELOPMENT 


D. W. MACKAY 
Trust Officer, United States National Bank of Portland, Oregon 


HAT is the technique of getting de- 

sirable new trust business? FIRST: 
Go where the profitable business is and re- 
member wealth is mobile—new names rise 
and old ones fade. 


The first impulse of an old timer is to 
turn to that mailing list: the general mail- 
ing list, the lawyer’s, the underwriter’s and 
the accountant’s lists. If you fail to main- 
tain them on an organized and systematic 
basis, you are not going to get the right 
kind of trust business in satisfactory vol- 
ume. The person in charge of those lists 
should possess some experience, judgment, 
initiative, and a little imagination. More- 
over, senior trust officers should take time 
to check their own lists occasionally. The 
number of faded has-beens will probably 
open your eyes in astonishment and the ab- 
sence of new and influential names will 
surely cause you to close them in despair. 


Do not waste energy in pursuit of small 
accounts and trusts. The margin is thin 
enough even when you get them for noth- 
ing. Do not be stampeded into accepting 
small accounts on the grounds of public pol- 
icy. If you keep at it long enough, your de- 
partment will be bogged down with a vast 
collection of worthless accounts. Do not be 
lured into taking a small and unprofitable 
account because “maybe” you might get a 
large and worthwhile account. You are bet- 
ter advised to reverse the process. 


While we have advertised “protection for 
small estates,” this is a study in psychology. 
We have followed this technique in one form 
or another for a number of years. The re- 
sult has been that we get, not small estates, 
but rather those that average possibly 
$50,000. 

Do not wear out shoe leather in search of 
life insurance trusts unless you have some 
tie-in with a worthwhile will. Settlement 
options have attractive features. Amounts 
paid to beneficiaries under such options are 
tax free and $2,000 tax free income may be 
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worth $4,000 or $5,000 taxable income. 
Moreover, if the beneficiary has income 
from other sources, the annuity becomes in- 
creasingly valuable taxwise. 


Where the insured does not have minor 
children, does not need substantial flexibil- 
ity and does not need insurance proceeds for 
the payment of estate taxes, you are better 
advised to recommend the option settle- 
ments. You will frequently be repaid many 
times over in the form of trust business 
that you are anxious to acquire. 


Do not overestimate the value of buy and 
sell trust agreements funded by life insur- 
ance. Where you are named as executor and 
trustee, this type of business is particularly 
attractive. lf you are not, you will find that 
a large percentage of them fade out. 


Beware of the optimist who would open a 
trust or an investment management account 
with $5,000 upon the footing that he will 
increase it at monthly rates even as high as 
$1,000. Usually nothing happens and you 
are saddled with a bad account. 


Shy away from divorce settlement ar- 
rangements. Most of them are worthless 
and will do you more harm than good. 


Second: “Build Prestige With Those Who 
Control Disposition of Business.” 


XPERIENCE proves that control of the 

disposition of trust business to a large 
extent rests with the attorneys. Some years 
ago we produced our “Officers Trust Man- 
ual,” being a selected list of forms of wills 
and trusts with concise and practical notes 
on points of frequent occurrence. This pub- 
lication, among other things, contains six 
different forms of wills illustrating the 
various modes of disposition that are most 
frequently adopted. The results have been 
quite gratifying. 


In addition to this publication, we also 
cultivate good relations with members of 
the Bar by forwarding them from time to 
time various publications of interest to 
them, one being the proceedings of the 
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annual meeting of the American Bar Asso- 
ciation published in Trusts and Estates 
magazine. Another and somewhat recent 
publication is our manuscript dealing with 
our conception of the practical application 
of our new community property law. 


In like manner we cultivate our relation- 
ship with the underwriter, mainly by re- 
leasing from time to time some form of pub- 
lication which will give him a life or a boost. 
A somewhat singular example of this was 
our direct mail folder “Never Too Much 
Life Insurance,” reproduced in many na- 
tional magazines and house organs of lead- 
ing insurance companies. More recently, 
many of you have probably received a small 
folder entitled “The Meanest Thing You 
Could Do To A Friend” wherein the life 
insurance fraternity advocates and pro- 
motes trust company facilities. This quid 
pro quo may be long overdue, but the end 
justifies the means and all trust men ap- 
plaud. 


When you overlook the ladies, you often 
make an expensive mistake. You are talk- 
ing, for example, to John Smith, but you 
are not doing so well. Try switching to the 
ladies. 


“Mr. Smith,—we like to meet the ladies 
in this department. Someday Mrs. Smith 
may be a widow. That’s the signal for 
everyone to start telling her what to do. 
Some have good intentions but bad judg- 
ment, while others live by their wits. 
You will immediately recognize that she 
requires the advice and counsel of an ex- 
perienced executor and trustee.” 


You have sized up Mr. Smith and about 
this time have a good idea about a visit 
from Mrs. Smith. If she calls at the depart- 
ment, and the probability is that she will, 
repeat the preceding theme and generally 
build up prestige with her. You will very 
often find that this is where the control lies 
and that if you handle the situation skilful- 
ly, the business will come to your depart- 
ment. 


Third: “Prepare With Care What You 
Want These People to Know About Your 
Trust Services” 


DVERTISING is a study in psychology, 
not a mathematical equation. The Unit- 
ed States National Bank has for many years 
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originated all of its own advertising copy 
under the supervision of our advertising 
manager. The copy is “prepared with care,” 
we hope, and we know that it is “in our own 
words.” 


Our advertising agency develops, or helps 
to develop, the vehicle by means of which 
the message is conveyed. We follow this pol- 
icy upon the theory that our advertising 
material tends to reflect what, for want of a 
better word, might be designated as the 
“personality” of our own institution. 


Fourth: “See that the Story Reaches Them 
Repeatedly in Your Own Words and Over 
the Signature of Your Own Bank” 


E keep everlastingly at it. Hence the 

importance of maintaining mailing 
lists in a constant state of flux. Our direct 
mail folders are sent out each month. In the 
preparation of these folders, there is indeed 
no small amount of repetition, but in Mor- 
ley’s “Life of Cobden” we read “A political 
or religious agitator must not be afraid of 
incessant repetition.” If repetition is one 
of the attributes of an agitator, then we 
qualify as agitators. The “bee in our bon- 
net” is Experienced Management, Finan- 
cial Responsibility, Permanency and Econ- 
omy. Each of our monthly folders carries 
the imprint “Executors and Trustees” and 
emphasizes any one or more of the last 
mentioned features. 


But in order to carry out this policy suc- 
cessfully, we must adopt various means and 
devices. We therefore seek out “weather- 
vane” copy within which we nestle the mes- 
sage we seek to convey. By “weather-vane”’ 
copy I mean various and, for the time being, 
popular concepts, for example—Social Se- 


curity, Democracy, Baseball (Pinch Hit- 
ting), Veterans (Returned men of the 
armed forces—your turn to be served), To- 
morrow’s Horizons (Featuring the air- 
plane), Future Management (Featuring 
television and plastics), Modern Methods 
(Look to the future and not to the past), 
Community Property (What a masterpiece 
of confusion we maneuvered ourselves into 
when we switched to community property) 
and Advertising Our Executor’s Charges in 
dollar amounts rather than in percentages. 


Most people prefer to maintain their sep- 
arate property as such and not co-mingle it 
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with community funds so that the separate 
property loses its identity. We therefore 
propose to feature investment management 
accounts as an inexpensive and effective 
means of accomplishing this result. 

Every advertising man recognizes the 
advantages of refreshing and original 
headlines. One or two examples will illus- 
trate,— 

“Let’s choose executors and talk of wills 

—Richard II” 


“Influences that develop character” 
“Here today and tomorrow” 
Any comment that tends to excite the 
curiosity of the estate owner is always ef- 
fective. Two examples of this may be of 
interest— 
(1) “How Are You Going To Meet The 
Tax Bill?” 

(2) “Experienced Management For Prop- 
erty And Estates—What We Can 
Do For You” 


New Estate Planning Council 


HE Fort Wayne Estate Planning Council 

was officially organized on October 23, 
1947, at a dinner meeting held at the Fort 
Wayne Country Club. Milton Elrod, Jr., noted 
Indianapolis attorney, pointed out a number 
of common fallacies in estate planning, in the 
feature address of the meeting. 

The Council comprises lawyers, life under- 
writers, certified public accountants and trust 
department personnel. A series of meetings 
at intervals of about two months is contem- 
plated, with monthly sessions later, if the 
interest of the members warrants. Each of the 
four groups is represented on the executive 
committee by two of its representatives. 

The following officers were elected: 

President: William A. Hunt, Life Under- 

writer 

Vice President: John E. Hoffman, Attorney 

Secretary: Earl G. Schwalm, Trust Officer, 

Lincoln National Bank & Trust Co. 

Treasurer: Donald E. Kern, Certified Public 

Accountant 

Executive Committee: Attorneys Willard 
Shambaugh and James M. Barrett; C.P.A.’s, 
rregory F. Detmer and Floyd Sanford, Under- 
vriters, Tom P. Riddle, Jr., and Howard A. 
leid, Edward W. Young, trust officer, Lincoln 
fational Bank & Trust Co.; Carl W. Dannen- 
elser, trust officer, Fort Wayne National Bank. 
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REAL ESTATE as an INVESTMENT 


Income Producing Types are Considered 


THURSTON H. ROSS, Ph.D. 
Beverly Hills, California 


_ ESTATE investments may be di- 
vided into two classes: (1) mortgages 
and (2) outright purchases of real estate. 


There are certain political and social im- 
plications of the outright purchase of real 
estate by trusts and large financial organi- 
zations, particularly, life insurance com- 
panies because a considerable group of 
persons in this country fears great concen- 
tration of wealth in any form, and particu- 
larly in the shape of land ownership. The 
land, these people feel, is a direct creation of 
the Almighty, and therefore, belongs to all 
men alike. Theirs is sort of a public domain 
concept. They feel that whoever controls 
the land controls the State and all economic 
activity within it. 

Then there is a substantial group of per- 
sons, many of whom are dealers and oper- 
ators in the real estate market, who believe 
that when large financial institutions buy 
important blocks of real estate, this prop- 
erty is permanently taken out of the mar- 
ket and thus their field of activity is mate- 
rially reduced; further that such strong 
owners would unduly influence distribution 
of the tax load to the detriment of other real 
estate in the area. 


The fact is that ownership of land and 
use of land are two entirely different things 
which, however, frequently are confused. 
It obviously does not make much difference 
who owns the land if it remains available 
for use, and there is likely to be as much 
property in the country kept out of highest 
and best use because of the isolated owner 
with a small but critical holding in the mid- 
dle of a block, preventing natural economic 
expansion of business or industry there, as 
there is of apathy or short sightedness of 
vast financial institutions monopolizing, 
with adverse economic and social results, 
considerable real estate holdings. 


It is true that throughout the country 


From address before Pacific Coast & Rocky Mountain 
States Trust Conference, October, 1947. 


there are some important land holdings be- 
ing kept out of effective use by estates, edu- 
cational and charitable institutions and oth- 
er financial and business organizations. It 
is also true that much land is being taken 
out of economic use by operations of land 
speculators, who have run prices so high 
that it is inconceivable that any normally 
operated business could afford to pay a rea- 
sonable rate of return on allegedly invested 
capital in the real estate. However, it is 
also true that a great deal of real estate is 
under-improved and shows no prospects of 
achieving anything resembling highest and 
best use because of uncooperative or adverse 
ownership of strategically located small par- 
cels. Therefore, the nature of ownership of 
land, whether it be by great corporations or 
by small individual owners, is significant in 
the broad economic sense only irisofar as 
availability for use is concerned, and cer- 
tainly the record of vast holdings is as clear 
as that of smaller ownerships in this regard. 


Residential Projects 


ET US consider first the outright pur- 
geen of large residential projects which 
are presumably in the lower rental brackets. 
Here we encounter the first, and perhaps the 
most critical difference between mortgage 
investment and outright ownership of real 
estate. A mortgagor is responsible to the 
mortgagee for provision of adequate man- 
agement. In the case of a two-thirds loan, 
the owner is in effect pledging one-third of 
the market value of the project as a guar- 
anty that the property will be effectively 
managed, thus maintaining the integrity of 
the mortgagee’s two-thirds interest. In out- 
right ownership, the investor takes full re- 
sponsibility for management. Should such a 
responsibility be accepted by a purely in- 
vestment organization? It is reasonable to 
expect that an investment organization can 
provide a staff and equipment to manage a 
residential project? If so, is the factor of 





safety of the investment banker’s manage- 
ment organization greater, in the operation 
of the equity-third of the investment, than 
that of an individual owner and operator? 


It is conceivable that management of a 
large residential project could be trans- 
ferred to a leasing company, which as les- 
sees, would undertake to manage the prop- 
erty themselves. The credit of this latter or- 
ganization might be excellent and might add 
very substantial strength of the original in- 
vestment. If such a management organiza- 
tion could be found and a long term lease 
could be negotiated, guaranteeing manage- 
ment, obviously the investment character- 
istics of the project would justify consider- 
ation for outright ownership. 


Business Properties 


sail, iba in downtown office build- 
ings has many of the characteristics of 
investments in large residential projects. 
The management factor here too is indeed 
great. However, office building sales may be 
made in some cases, and leases given back 
to responsible lessees with the capital and 
the capacity to make the owner’s investment 
sound over a long period of time. A favor- 
able factor in such investment is that fre- 
quently purchases may be made at less than 
reproduction cost depreciated. If the com- 
munity is growing steadily, if the central 
business district is not threatened by shift- 
ing or decentralization and if new office 
buildings are being built in sufficient num- 
ber to stabilize rents under current costs at 
such rates that older modern properties can 
compete on a declining market, then the 
investment characteristics of existing mod- 
ern property are likely to be favorable even 
to the extent of outright purchase. 


Major business properties such as depart- 
ment stores offer good possibilities for out- 
right purchase. Department store people 
generally do not like to be in the real estate 
business. Their capital and their interests 
are more effective in other lines. Further- 
more, their requirements for expansion, 
they feel can better be met by professional 
landlords than by the store organization it- 
self. Purchase of such properties on a sound 
investment basis, taking back a long-term 
lease covering capital requirements and pro- 
viding a reasonable rate of return, is good 
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business for a long-time investor, for the 
store owner, and for central business dis- 
trict stabilization. 


Smaller business properties in outlying 
districts offer less favorable attributes for 
purchase, even though strong chains may 
have these under lease. While major bus- 
iness property has its principal value in the 
fact that location and environment is well 
established and has all indications of per- 
manence, outlying business districts are 
frequently dependent upon a few big name 
merchants for their whole identity. These 
merchants have little or no investment in 
plant or equipment and their roots are sel- 
dom deep in any soil. They do not hesitate 
to move to greener fields at the expiration of 
short leases, and let an old store die on the 
vine for the remainder of a current lease to 
take advantage of a better location perhaps 
only a block or two away. Obviously, out- 
right purchase of such properties is not a 
sound investment, although mortgage loans, 
amortized over the period of the lease, the 
terms of which provide sufficient minimum 
rent to carry all requirements or repayment 
of capital and payment of interest, are, as- 
suming other favorable characteristics, 
good investments. 


Percentage Lease 


T THIS POINT we may briefly discuss 
the percentage lease, of which there 

are in general two types. One has a min- 
imum rental, usually sufficient to pay 
taxes, interest on and principal required 
under the mortgage agreement, and in- 
surance. The other is an open percentage 
agreement; that is, if no business is done, 
no rent is paid because there is no min- 
imum requirement. Although the real es- 
tate market is as active now selling prop- 
erties leased to strong tenants on an open 
percentage basis as where a minimum is 
called for, it is doubtful if investment in 
such properties at as low interest rates or 
at as high a ratio of loan to value is just- 
ified. The owner of the property has con- 
fidence enough in the lessee and his man- 
agement to let him occupy the property 
for, let us say 3% of gross sales. Perhaps 
current sales indicate that the tenant can 
easily do business enough to pay all of the 
landlord’s costs and give him a good profit 
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in addition. There is still this matter of 
dollar volume to be considered, and if the 
purchasing power of the dollar 5 years 
hence returns to its level of 5 years ago, 
even with the same amount of merchan- 
dise moving as is moving now in this 
period of lush buying, the gross rental 
may not cover taxes, insurance and loan 
requirements, which have been made at 
a full two-thirds ratio on even a con- 
servative 1947 appraisal. 


Incidentally, the investor in mortgages 
is in a much safer position in a case of 
this kind than the equity holder because 
the former’s interest in the property under 
an amortized loan has decreased during 
the interval, while the latter’s has in- 
creased. Outright investment in any prop- 
erty on open percentage lease is hazard- 
ous, even through the mortgage lenders 
position may be relatively good. Records 
over a period of 14 years of almost 90 
percentage lease stores show the percent- 
age lease to be favorable to the lessee. 
Comparing these percentage leases with 
neighboring flat leases made on a 3 to 5 
basis, it was found that although the 
percentage landlord took in almost 13% 
more actual dollars than his flat rent 
neighbor, when his receipts were adjusted 
for the purchasing power of the dollar, 
the percentage lease group averaged about 
3% less rental than their flat rate neigh- 
bors. It is my opinion that from an income 
tax standpoint the in-pocket return to the 
percentage lease landlord is substantially 
less than that of the flat rental landlord. 


Multiple Family Housing 


HE APPARENT need for housing, 

particularly multiple family housing, 
today is absorbing a great deal of atten- 
tion. The adequacy of housing is open to 
question, but inadequate as some of it is, 
it is extremely dangerous from an eco- 
nomic standpoint to absorb land and 
throw up buildings, which in themselves 
are admitted to be below the standards 
of our way of life. 


Many people are living in apartments 
waiting for a drop in construction costs, 
better availability of materials or for 
other reasons, when they expect to build 
homes for themselves. Meanwhile, resi- 
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dential real estate is not nearly as market- 
able as it was last year, and danger signs 
are apparent, particularly in areas a con- 
siderable distance from merchandising 
and industrial districts. 


In this country there is a class of con- 
firmed apartment dwellers, a large pro- 
portion of which live in the same houses 
they occupied 5 years ago; but there is 
also a confirmed single family residence 
population. A survey made about 3 months 
ago compared a new apartment area with 
an old one. Tenants of apartments in 
these two areas were asked five questions: 


First: If able to find another place to live, 
how long would they stay in their present 
quarters. In the old apartment district, 
only 12% said they would move immediate- 
ly; while in the new apartment district, 61% 
said they would move at once. 


The Second question had to do with what 
the tenants liked particularly about the dis- 
trict in which they lived. In the old apart- 
ment district, 34% stated they liked the 
convenience to work; 21% stated that they 
liked privacy; 20% liked convenience to 
stores; 18% — a distinctive area, etc. How- 
ever, in the new apartment district only 
11% reported favorably on convenience to 
work; none reported favorably upon priv- 
acy; 5% liked convenience to stores; while 
none felt any advantage of distinction by 
living in the area. 


The third question had to do with what 
peoples disliked about the district in which 
they lived. In the older districts, there were 
only two adverse factors of any importance 
— 8% disliked racial encroachments; while 
2% disliked bad transportation. While in 
the new apartment district, 44% were both- 
ered by noise; 35% felt that it was too far 
from the stores; 33% objected to what 
they considered adverse racial conditions; 
while 9% felt that transportation was bad. 


The fourth question was a critical one. 
Are you planning to move to your own 
home? In the old apartment district, 15% 
so planned. While in the new apartment 
district, 64% planned to move into their 
own homes. 


Finally: “Have you lived in another apart- 
ment before?” In the old district, 79% of 
those questioned had. While in the new dis- 
trict, only 27% of the tenants there had 
lived in apartments before. 


Investors in multiple residential real 
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estate must recapture their capital and 
accumulate their interest out of the 20% 
or not more than 25% of the average man’s 
income which is annually agreed should 
be paid for rent and other occupancy costs 
or even rent alone. There is, therefore, 
great difficulty in reconciling rental rates 
even in low cost housing projects, with the 
prospective capacity of the tenants to pay. 

There are some very good investments 
to be made in residential housing — both 
new and old properties. Well located 
houses with modern facilities, particularly 
those in established apartment districts, 
are likely to continue to show an adequate 
return on invested capital. On the other 
hand, jerry-built houses poorly located in 
districts a long way from work places 
and without favorable apartment identity 
present many hazards to sound invest- 
ment practice. 


“Equity” Position 


HE AGGREGATE rate of return on 
real estate investments has remained 


TRUST OFFICERS: - 
To effect profitable sale of better grade ; 
properties — retail, warehouse, industrial ~ 
located in any city, now leased to‘or 
suitable for lease to bést rated corpora- 
tion tenants — ee 


CONSULT SPECIALIST 


__ in Institutional Investment and 
Chain Store Leasing. ' 
, ee 
RAY N. BRINKMAN 


Real Estate Broker eS 
101 W. 31st St, N.¥.1 LO 5-3242 


IN CONNECTICUT .... 


For Cooperation 
on Banking or 
Trust Matters 


THE STAMFORD TRUST COMPANY 


STAMFORD, CONNECTICUT 
Member Federal Deposit Insurance Corporation 














444 


about level the last three years, although 
there is wide deviation from the average 
return. Commercial occupancies generally 
have shown increased income because of 
larger volume of merchandise available 
and higher prices, producing greater rent 
under percentage leases. On the other 
hand, even in view of exhorbitant rents 
allowed in new houses, reduced residen- 
tial occupancy net income due to increased 
operating cost, rather than to vacancy or 
lower rents, has largely offset the gain 
in commercial property returns. 

Equity returns are increasing due to 
lower first mortgage rates and increased 
loan ratios. Twelve typical business prop- 
erty investments a year ago showed a net 
return of 8.4% or $84 per thousand dol- 
lars of investment value; 61% or $610 per 
thousand of this value was covered by 
first mortgage at an average rate of 
4.35%. The first mortgage cost per $1,000 
excluding return of capital was $26.54. 
Therefore, 39% of the value or the equity 
of $390 received the difference between 
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cost of $26.64 or $57.46, which amounts 
to 14.73% on equity investment. 

Today a comparable number of same 
type of properties show 4.02% average for 
first mortgage money; 64% loans and an 
aggregate net of 9.2% on the property as 
a whole, thus leaving 18.4% on equity. 
Compare this with 1938 when 60% loans 
were being made on a 5% basis and the 
entire investment paying only about 7%, 
leaving an equity return of 10%. There 
was some factor of safety in the lower 
price level at that time also. 


This indicates that commercial property, 
from an investment standpoint, is begin- 
ning to soften, because equity buyers are 
demanding a continually increasing share 
of income. Central business property has 
shown less speculative tendency than out- 
lying property, and over a long time swing, 
where well located, it has a substantial 
investment integrity. However, it seems to 
me that sound financial practice prohibits 
investment in business property equities 
in the current market except under the 
most unusual circumstances, because at 
today’s prices a rapid swing of the cycle 
would very likely liquidate a substantial 
portion of the equity position. In equity 
purchasing, if it approaches investment 
at all, there must be some very materia] 
and very substantial additional security 
than the real estate itself. This security 
is in the form of a lease, signed by gilt- 
edged tenants. 

Another factor which must be taken into 
consideration today, when thinking of 
real estate as an investment, is the weight 
which may be given to comparative prices 
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of real estate sold. Valuation by compar- 
ison is always a confusing process, be- 
cause in depression, prices indicate levels 
far less than justifiable values. While in 
times of inflation, such as at present, 
real estate prices generally indicate an 
amount far in excess of sound investment 
value. Price is an historical fact, while 
value is an opinion based on prospects in 
the future. When thinking of investments, 
one usually thinks of a rather long period 
in the future. 


In Summary 


nificant: 

1. Real estate is a good investment ,but not 
up to 100% of its present day market 
value. Every piece of real estate hag its 
investment band and its speculative band. 
The latter has tended to broaden because 
of dollar instability, particularly since 
the War. 


. Multiple residential property is becom- 
ing more hazardous, particularly where 
not well located and attractively built to 
meet economically a long standing (not 
an emergency) housing need. 


: pe following observations appear sig- 


. Central business property is still a prime 
investment for institutions prepared to 
carry their investments through all 
phases of the business cycle. Losses on 
central business property usually occur 
only on forced liquidation. 


. Any investment involving responsibility 
for management presumes obligations 
which a financial institution has no bus- 
iness to commit himself. Outright pur- 
chase of property or equity investment, 
if equity can be thought of in any sense 
as investment, can be justified only when 
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the customary equity obligations are ex- 
plicity absorbed by a long time responsi- 
ble lessee. Thus a trust is certainly 
justified in real estate ownership of an 
industrial or commercial property, which 
is under lease to a reliable tenant who 
pays taxes, depreciation, insurance and 
all other operating costs, leaving the 
rent a net investment return over a long 
period of time. 

. Capacity to produce, to meet an abiding 
need verified by the existence of an ade- 
quate supporting customer market, is 
the primary test of all commercial prop- 
erty. 

. Long time equity investment should be 
calculated on not less than an annuity 
basis. 

. Comparative prices in real estate sales 
are deceptive in nearly all phases of the 
business cycle. 

With these points in mind, a financial 
institution can perform an acceptable ser- 
vice for its beneficiaries, by the investment 
of a reasonable proportion of its funds in 
real estate of income producing type. 
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INVESTMENT 


HE growing pessimism with respect to 

European recovery and the possible im- 
plications to America is one of the serious 
psychological problems confronting business 
and markets in this country, asserted Frank 
F. Walker, partner of Dean Witter and 
Company of San Francisco, speaking last 
month before the Pacific Coast and Rocky 
Mountain States Trust Conference. He 
stated the belief that this country must 
become accustomed to living and doing bus- 
iness in a world environment which for 
many years into the future will continually 
be subjected to tensions and shocks from 
abroad. 


Here at home, Mr. Walker suggested that 
the peak of this country’s export trade has 
probably been passed, and that inasmuch as 
we are in the seventh year of a major infla- 
tion with business activity at an extraordi- 
narily high level, a domestic economic read- 
justment of some degree is to be expected, 
but that he is not prepared to agree fully 
with the pessimists. Posing the question, 
“Under today’s perplexing circumstances 
what investment policy should an individual 
investor or trust account follow?” Mr. 
Walker said: 


“For the average individual investor and 
for trust funds in states which have adopt- 
ed the Prudent Man concept a policy of good 
quality bonds—with spaced maturities—and 
common stocks is suggested. Straight in- 
vestment preferred stocks without any con- 
version rights are not suggested at this time 
for the reason that their prices are still his- 
torically high and, if we are in a declining 
bond cycle, substantial capital shrinkage 
may occur with little chance of near. term 
recovery. 


“The proportion between bonds and com- 
mon stocks naturally must vary according 
to circumstances, but it is suggested that 
between 25% and 40% would be proper to- 
day. Considering the advanced stage of the 
business cycle only stocks with good earning 
and dividend records should be acquired. I]- 
lustrative of groups which appear to face a 
promising trade future are the oils, the 
autos, the chemicals, the farm equipments 
and electrical equipments. The building in- 
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dustry faces excellent prospects, but the 
stocks of most of the older line companies 
are selling at relatively high prices. For ex- 
cellent yields and stable earning power the 
better operating light and power stocks ap- 
pear attractive, while for sound underlying 
asset value the leading insurance and bank 
stocks are interesting. 


“An investment in common stocks select- 
ed from the leading companies in the above 
groups combined with an investment in 
Government bonds and carefully chosen me- 
dium maturity corporation bonds will re- 
turn a satisfactory yield and provide a good 
measure of protection for income and prin- 
cipal against either inflation or deflation. 


“This is a middle of the road policy which 
might easily be criticized for lack of imagi- 
nation. In response it might be said that 
this is a time to follow a middle of the road 
policy and that, moreover, there is plenty of 
scope for imagination and managerial abil- 
ity involved in the problem of changing the 
percentage invested in common stocks and 
bonds and in choosing and substituting com- 
mon stocks. It is here that the quality of 
judgment will be apparent. 


“Some investors and institutions have 
adopted rigid so-called “formuia plans” as 
a partial substitute for judgment in accom- 
plishing the change in percentage as be- 
tween bonds and common stocks. A rigid 
plan may be satisfactory for certain invest- 
ors, but in the main it is to be questioned 
whether an experienced investor or trust 
administrator would ever care to follow an 
automatic program. A blueprint or pro for- 
ma program should always exist, but like 
all blueprints it should be subject to change. 
The mere existence of a pro forma blue- 
print, however, is of great value for its in- 
fluence in moderating at different stages of 
a cycle both optimism and pessimism and, 
where investments are handled by a com- 
mittee, in serving to keep deliberations and 
decisions on the appointed track. 


“In summary, this would appear to be a 
time for cautious confidence—a time for ob- 
serving that while the traffic lights are 
gradually turning from green to yellow they 
are not yet red.” 
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ENERALLY speaking, trust fees have 

been collected largely from the in- 
come. With the trend in income sharply 
downward, and with the beneficiaries of our 
trusts among those most adversely affected 
by the prevalent inflationary trends in this 
country, we have severe limitations on the 
amount which can be charged to the income 
from our trusts. Accordingly, the problem 
of maintaining a reasonable profit from the 
operation of a trust department requires 
something more than a simple increase in 
the kind of charges we have been making. 


I suggest that our first approach be by 
an analysis of the situation through a study 
of costs. (Here, Mr. Lowell reviewed the 
cost studies which have been undertaken in 
recent years, including those made by four 
trust institutions in Wilmington, Del., a 
committee of the New York State Bankers 
Association, trust institutions in Baltimore, 
the Pennsylvania Bankers Association and 
the New York State Banking Department. 
The conclusions reached in these studies* 
showed remarkably similar results. Gener- 
ally speaking, they showed that corporate 
trust business was operating on a profitable 
basis and that fees for executorships and 
administratorships showed a _ satisfactory 
profit, but the cost of administering trusts 
under will, trusts under agreement, and 
agency accounts exceeded compensation. ) 


Economies 


[ |NFORTUNATELY, there seems to be 
_ no specific remedy for the ailment and 
remedies can only be found by subjecting 
each phase of trust department operation to 
critical scrutiny. The first step that we 
ought to take is to examine our trust de- 


From address before Pacific Coast & Rocky Mountain 
States Trust Conference, October 1947. 

These have been reported in Trusts and Estates. Ref- 
erences to them and other material on the subject are in- 
dexed in the June and December issues of each year since 
956, as well as the five-year index in July 1936. 
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partment operation to make sure that we 
are operating as efficiently and economically 
as is consistent with the high type of ser- 
vice which we must continue to render. The 
distinction may well be made between those 
internal operations which affect only our 
own staff of employees and the operations 
involving external contacts which are the 
basis of our relations with our customers 
and the public. In the former it would seem 
that we can go as far as we like in simplifi- 
cations and streamlining, but in the latter 
caution must be exercised to keep the rela- 
tionship between trust departments and 
their customers on a considerate and per- 
sonal basis. 


In appraising the efficiency and economy 
of the operation of your trust department it 
is helpful to use a list of the points to con- 
sider which has been prepared by someone 
else. The most exhaustive of such lists is 
that prepared by Leslie A. Hoffman of the 
Girard Trust Company, Philadelphia, which 
gives 434 suggested economies in trust 
operations. This list was published in Trusts 
and Estates starting with the April 1946 
issue. 


Having satisfied yourself that your trust 
department is operated efficiently and econ- 
omically, the next step would seem to be a 
review of the trust practices of your insti- 
tution, not only to be sure that they are 
sound but also to be sure that they are econ- 
omical and practical. Again, you will un- 
doubtedly be helped in this study by the 
use of suggestions prepared by someone 
else, and it would be difficult to find a better 
list against which to check to determine this 
than that prepared by Henry A. Theis in an 
address delivered before the Mid-Continent 
Trust Conference in 1943, which was pub- 
lished in the Trust Bulletin of October, 
1943.* 


*Also in Nov. 1943 Trusts and Estates. 
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May I emphasize, in this connection, the 
admonition against the acceptance of non- 
profitable trust business. It is so easy to 
rationalize the acceptance of a particular 
piece of business which you know will not 
pay its way by thinking that the work in- 
volved in handling that business will be ab- 
sorbed by your organization without any 
real increase in cost, so that in effect the 
fee which you get will really be a net gain; 
or you console yourself with the thought 
that you will build up the acceptance of 
your institution by the people involved so 
that you will receive other business which 
will be so profitable that it will more than 
make up for the loss in the present business. 


Both types of reasoning are fallacious. 
No individual piece of business can be eval- 
uated without its fair share of direct and 
overhead cost and the profitable business 
which was to ensue from the acceptance of 
the unprofitable business never seems to 
materialize. Besides, if you had made a 
proper presentation of your costs in hand- 
ling the matter and the necessity of earning 
a fair profit you would probably have gotten 
the business anyway and on a profitable 
basis. 


Small Accounts 


AM convinced that the success or failure 
| your efforts to make your trust de- 
partment earn a fair compensation will be 
determined to a large extent by your method 
of handling small trust accounts. While the 
larger trusts constitute the greater value 
of trust business*, it is obviously unwise to 
make them bear the expense of the opera- 
tions of the smaller trust accounts. With 
the increase in income and estate taxes and 
the more mature economy of this country, 
and the consequent difficulty in accumulat- 
ing large fortunes, the trust business must 
turn to the administration of smaller trusts 
and must devise methods of managing them 
profitably. 


The first step in this direction may be 
an attempt to obtain the cooperation of the 
Bar in an effort to simplify wills and trust 
agreements to remove unnecessarily com- 


*Cf. survey by American Bankers Assn. Trust Division 
reported in May 1947 issues of the Trust Bulletin and 
Trusts and Estates. 
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plicated provisions. The administrative time 
necessary in determining the effect of com- 
plicated trust provisions is the most expen- 
sive time which we employ. While it is prob- 
ably too much to expect that such trust in- 
struments will approach the simplicity of 
insurance company option provisions, the 
latter typify the freedom from complicated 
provisions for contingencies which it would 
be desirable to attain. 

It is equally necessary to employ some 
method of handling the investments of the 
small trusts in such a manner as will pro- 
vide careful attention, diversification and 
proper income yield with an efficient and 
inexpensive operating procedure. The com- 
mon trust fund seems to fulfill these re- 
quirements. 


For those who, for some reason, do not 
want to establish a common trust fund and 
for localities where such funds are not auth- 
orized by law, there is an alternate method 
for which the originators claim many ad- 
vantages. An eastern trust institution evolv- 
ed the following plan.* 


A large group of their smaller accounts 
was selected in which there were no co- 
trustees, the investment powers were sim- 
ilar and in which there were no unusual cir- 
cumstances which would interfere with the 
uniform operation of the program. A run of 
all the securities was taken to determine 
the frequency with which each security ap- 
peared. It was amazing to observe from the 
tabulation the large number of securities 
which were infrequently used and which 
were being unnecessarily followed. It was 
not difficult to find securities among those 
frequently used to substitute for the infre- 
quent ones. Where investment was desirable 
in an industry the securities of a few corp- 
orations were selected and those used ex- 
clusively. The result has been to substitute 
a relatively small list of securities for an 
unwieldy list which it was difficult to follow. 
Now, when any investment change is advis- 
able it can be applied uniformly throughout 
these accounts with a minimum of difficulty 
and expense. i 


The plan is so successful on the smaller 
trusts that plans are under way to apply it 
to a group of larger trusts. One of its ad- 


*Cf. Davis, “Small Trusts,” Oct. 1942 Trusts and Es- 
tates. 
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vantages is its lack of formality. No an- 
nouncement of its inception need be made, 
and if it is found unsatisfactory, it can be 
discontinued with no apologies. 


Increased Fees 


VEN though we examine our trust 

costs, analyze our operating procedures, 
scrutinize our trust practices, and exercise 
our resourcefulness in the management of 
small trusts, I am afraid that we will still 
be forced to the conclusion that fee sched- 
ules for trusts under will, trusts under 
agreement and agency accounts will need 
upward revision. Trust income yields have 
declined substantially. The need of our bene- 
ficiaries for income meanwhile has _in- 
creased. The average life of our trusts has 
increased until it is now about twenty-six 
years. Accordingly, the distribution fee 
which we receive at the termination of the 
trust represents a smaller yearly charge 
against principal. Any careful study of the 
situation brings us inevitably to the con- 
clusion that the trust corpus must bear a 
larger share of the trust expense and that in 
order to receive fair compensation for our 
services, fees must be placed on a “pay-as- 
you-go” basis. 

Numerous “pay-as-you-go” fee schedules 
have been adopted. Generally they are predi- 
cated on working principles similar to the 
four adopted by the Equitable Trust Com- 
pany, Wilmington, Del., which are: (1) 
that instead of deferring all charges based 
on principal to the trust’s termination, 
charges on principal should be collected an- 
nually; (2) that when the trust institution 
is serving as co-trustee, its compensation 
should not be reduced below that which it 
would have received as sole trustee; (3) 
that the factor of responsibility should be 
included in estimating trust department 
costs; and (4) that additional charges 
should be made for extraordinary services.* 

Some plans provide for an acceptance fee 
and a distribution fee both based on a per- 
centage of principal with an annual charge 
based on principal and income. Others omit 
the acceptance fee or distribution fee or 
both, and provide only for an annual charge 
based on income and principal. For those 
who desire to study “pay-as-you-go” plans 





*See Cooch, “Trust Fees,” Nov. 1946 Trusts and Estates. 
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in detail there is available Gilbert Stephen- 
son’s Study — “Pay-As-You-Go Compensa- 
tion for Trustees.” 


When the changes in your fee schedule 
are determined it is not difficult to work out 
a proper presentation to your beneficiaries. 
At the time the new fee schedules are sent 
to them the necessity of the changes can be 
pointed out in simple non-technical lan- 
guage. Probable questions can be antici- 
pated. In one case a chart was used which 
illustrated the number of years which would 
elapse before the new annual charges would 
equal the termination charges already in- 
curred on the old basis. By those who have 
made such new schedules effective we are 
assured that they have received very satis- 
factory customer acceptance. If a change in 
fee schedules is made the opportunity should 
be utilized to make clear that changes in 
conditions in the future may necessitate 
further modification of the fee schedule. 

Inasmuch as our business, like any other, 
must retain a reasonable net profit from its 


gross income, it might be desirable to at- 
tempt to set a standard of what a well-run 
trust department ought to earn. Glenn A. 
Biggs, Trust Officer, the Fifth Third Union 


COINS 
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into cash at Gimbels 
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Trust Co., Cincinnati, in an article called 
“Profits—Past and Present,” published in 
the March, 1947 issue of Trusts and Es- 
tates, says that after their new fee sched- 
ule had been in use for over six years they 
made a study to determine the practical re- 
sults. The study covered a group of living 
trusts and agency accounts opened since 
1940 to which the new schedule applied. 
Their old schedule would have shown a 19% 
profit; on the new basis fees exceeded costs 
by 50.5%. 


To some of us this would seem more than 
we could except from living trusts and 
agency accounts. Perhaps a goal more pos- 
sible of achievement is that in the New 
York State Banking Department report 
which set 25% to 331/3% as a fair margin 
of profit. Of any margin of profit a portion 
should be regarded as a_ responsibility 
charge to be treated as the banking depart- 
ment treats its reserves for future contin- 
gencies. 

No treatment of the subject of “Costs and 
Charges” should omit a solemn admonition 
against acceptance of trust business on a 
basis which disregards your cost studies in 
determining the fee to be charged. The 
benefits of the efforts I have urged are nul- 
lified if in the desire to obtain trust ac- 
counts we begin to accept business on a fee 
basis which does not show a reasonable 
margin of profit. 





FIDUCIARY SECTION of the District of Columbia 
Bankers Association held its first dinner meet- 
ing on October 24. An address on “Tax Angles 
of Trust Law” was given by A. James Casner, 
professor of Harvard Law School. 
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N appraising the economic value of trusts 

we should very properly exclude those 
trusts which have been created for unsound 
reasons. Among these are trusts established 
by a resentful but ill-advised parent, trusts 
for worthless spendthrifts who would be of 
at least some value to society if they had to 
earn a living, trusts for large sums to main- 
tain animal pets, and a host of others. Un- 
fortunately it is trusts like these which gen- 
erate so much unfavorable publicity, while 
the well-conceived trusts created for one or 
more of the sound objectives discussed later 
on rarely make the headlines. 


We shall deal with but four economic as- 
pects of trusts: 


1. Preservation of Human Values. 


2. Protection and Conservation of Ac- 
cumulated Capital. 


3. Promotion of Sound Growth in the 
National Economy. 


4. Anti-Inflationary Character of 
Trusts. 


1. Trusts Aid Preservation of Human 


Values. 

(a) For the Individual. No man can be- 
queath to another his ability, his experience 
or his judgment. He can, while he lives, 
share with an individual selected from his 
family or friends the knowledge he has ac- 
quired in building his estate with the expec- 
tation that the hopes and plans for his loved 
ones will be carried out. Too often, the indi- 
vidual selected is unwilling or unable to 
assume the burden, or to make the necessary 
sacrifices to do an adequate job. Too often 
the task of training the family member is 
interrupted by death, so that the widow, 
son or daughter selected is either partially 
’ wholly unprepared for the problems of 
managing an estate. Too often the person 
selected predeceases the one whose estate 
needs his services. 


From address before the Pacific Coast and Rocky Moun- 
tain Trust Conference, October, 1947. 


ECONOMIC VALUE of TRUSTS 


Present Market and How to Develop It 


FRANK H. SCHMIDT 
Executive Vice President, California Trust Company, Los Angeles 





By creating proper trusts with a qualified 
trust company the estate owner can supply 
for his family an ever-available substitute 
for his own ability in estate management: 
The use of a trust with carefully planned 
provisions for distribution of principal at 
specified ages supplies interim protection 
for those who may become capable at a later 
date of assuming the obligations laid down 
by the owner. If the situation of the bene- 
ficiaries, whether a matter of choice, inex- 
perience or physical disability, is such that 
they should never be asked to take up the 
burden, the trust may be continued for their 
lifetime. 


A properly conceived trust, with periodic 
distributions, inculcates in the beneficiary 
with an open mind a conception of prudent 
management, an understanding of sound in- 
vestments versus rank speculation, and a 
desire to save. 


(b) For the Public. The use of trusts for 
the general public good has shown a marked 
increase in the past two generations. Trust 
funds, many of which are created under the 
term “Foundation,” are serving a wide 
range of objectives in charitable, educa- 
tional, religious and research fields. In some 
situations the use of a trust for charitable 
purposes for the bulk of the estate was the 
only way to avoid the complete liquidation 
of a family enterprise, which would other- 
wise have been necessary to meet taxes. 


Trusts of this character have gone far in 
the improvement of civic life; they have 
spurred education in the arts; they have 
produced notable results in medical and 
scientific research. They contributed ma- 
terially to the development of probably the 
most amazing and far-reaching scientific 
creation of all time—the atom bomb. A re- 
cent editorial in Trusts and Estates says: 


“It is more than a coincidence that the 
bomb was developed by a ‘free enterprise’ 
nation. It was the combination of technologi- 
cal and scientific know-how, of vast machin- 














ery and tools and managerial ability of in- 
dustry working in coordination with the 
War Department, that made possible this 
achievement. Here is the most dramatic ex- 
ample in history of the value of freedom, 
of private enterprise, of ‘capital.’ Private 
enterprise had created the great research 
laboratories in our manufacturing com- 
panies and the know-how for construction. 
Capital provided us the finest equipment 
and tools in the world with which to build 
and work, financed laboratories in univer- 
sities and the experiments of teachers and 
pupils. The casual observer might attribute 
this great discovery to ‘government,’ on the 
basis that the finished bombs came out of 
government plants. The rcal story needs 
telling, for it is the story of the American 
individual initiative and risk and reward, of 
way of life, of freedom of knowledge, of 
corporate planning and experimentation and 
production, of private wealth endowing the 
arts and sciences and the colleges.” 


2. Trusts Conserve Wealth 


O conserve means to keep from loss or 

injury, to supervise. and to protect. No 
one questions now the advisability of con- 
serving our great natural resources. Just 
as important is the conservation of those 
things which represent our national wealth 
—stocks, bonds, mortgages, real estate and 
cash. It is an accepted saying in the life in- 
surance field that lump sum settlements are 
dissipated as a rule in less than seven years. 
The same is true of outright distribution of 
estate assets. 


Economy and thrift are still virtues in 
1947, though somewhat rusty from disuse 
during the past sixteen years. The use of 
trusts to protect those persons who have 
never learned these virtues conserves in 
part our national strength. Valuable by- 
products of trusts, properly used, are mate- 
rial savings in estate taxes and probate ex- 
penses—another form of conservation. 

In another manner, quite unrelated to in- 
dividual trusts, the corporate trustee acts 
as a guardian of national wealth, while ex- 
ercising the policing powers granted to it 
under appointments as registrar or transfer 
agent of stocks and trustee of bond issues. 


3. Promotion of Sound Growth in the 
National Economy. 


YHE influence of the conservative pol- 
‘I icies of a well-equipped trust company 
in the management of investments and of 
business enterprises tends to level off sharp 
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trends in business cycles. While trust funds 
have played a major role in the economic 
development of the United States, the role 
has very properly been one of conservatism. 
A trustee worthy of the name cannot and 
should not invest in new and untried ven- 
tures. Venture capital should be supplied by 
those who can either afford the loss if it 
should occur, or who have the earning power 
to replace it if necessary. 


Primarily trust funds have been invested 
in fixed investments such as (a) mortgages 
to help erect the homes and buildings of the 
nation, (b) public utility bonds to finance 
the erection and expansion of telephone, 
water, light and gas plants, (c) industrial 
bonds for the progress and expansion of all 
sound industry, and (d) government and 
municipal bonds for the development of 
public enterprises. Since the wide-spread ac- 
ceptance of the Prudent Man Rule, trust 
funds are now to a much greater degree 
finding their way into sound preferred and 
common stocks of the type which a prudent 
man would acquire for his own account, 
which in turn releases other funds for new 
ventures. 


During times of a rapidly expanding 
economy a conservative policy of investing 
trust funds and of lending bank depositors’ 
funds prevents many reckless and unintelli- 
gent ventures. In turn, when the national 
economy is contracting, loans and invest- 
ments made conservatively develop into dis- 
tress situations only in extreme cases. 


4. Anti-Inflationary Effect of Trusts 


OR our purpose let us say that inflation 

includes any act which stimulates com- 
petition between buyers for an inadequate 
supply of property or services. The recent 
action of Congress permitting the encash- 
ment of Armed Forces Leave Bonds was in- 
flationary in effect because it brought bil- 
lions of dollars into the competition for 
many still scarce articles. The distribution 
of legacies and bequests of sizable amounts 
into young or inexperienced hands is like- 
wise inflationary, although to a lesser ex- 
tent, because the property so received is 
usually dissipated, or to use a kinder word, 
dispersed, in short order. (Webster says to 
disperse means “to share one’s abundance 
with others.’’) 





The use of trusts, with an intelligent and 
orderly program for the distribution of 
principal at appropriate times, has for gen- 
erations avoided the indiscriminate wasting 
of assets. Under a trust the funds will be 
used for productive purposes instead of 
competing for products. Trusts have been 
and are an effective brake on foolish spend- 
ing. 

Present Market for Trusts 


O amount of advertising or selling can 
N create a sound trust market. If a man 
or a woman has an estate, large or small, 
and has a need for a trust, there is a mar- 
ket. If there is no estate, there is no market. 
A trust, even of large size, if created with- 
out a real need for it, can be a most unprof- 
itable piece of business. If a trust is created 
solely for tax-saving purposes, it will prob- 
ably be unsatisfactory. Witness the present 
mortality rate of pension and profit-sharing 
trusts which were created primarily for 
heavy tax-saving. Don’t ever force a trust 
on someone who doesn’t need it. 

To talk of creating a trust market is 
sheer folly. A vast market already exists. 
We have touched but a small part of it. It 
is not a problem of creating a market; it is 
a problem of taking the trust companies to 
the market, of telling the market what ser- 
vices we have to offer and the advantages 
of using those services. The problem of 
just what services to offer is peculiar to 
each trust company and is dependent on 
(a) the nature of the territory it serves, 
(b) the size of its staff and the talents em- 
braced by it, plus (c) the market potential 
for a given service within the area. Mr. 
MacKay in his excellent address gave a 
well-rounded program which I know is ef- 
fective. 


How to Develop Present Trust Market 


HUNTER shooting a covey of quail 
Ba a shotgun—any hit is profitable. 
But when hunting deer he uses a high- 
power rifle, because he must make every 
shot count. I believe in the rifle method for 
developing trust business, with perhaps an 
occasional shotgun blast for special pur- 
poses such as institutional or educational 
advertising. Every expert marksman re- 
sponds to the commands: Ready! Aim! 
Fire! Let’s apply them to the trust business. 


er of a bank using Purse 


There have been 3 other 
men who had been receiv- 
ing these messages, who 
voluntarily came in 

and said. . 


that our mailings had 
started them thinking 
about estate planning, 
and they wanted me to 
work out their estate 
plans. 


This is concrete evi- 
dence of the effective- 
ness of our advertising 
program. 


Your trust department is 
looking for ways to de- 
velop new business. Our 
files are full of letters 
attesting the effective- 
ness of Purse advertising 
in promoting new busi- 
ness. May we have the 


opportunity to demonstrate how “‘business- 
getting” trust advertising can help your trust 


department? 
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A. Getting Ready 


Getting ready is the hardest part of the 
task of building a trust business. The aver- 
age trustman is a poor business getter, and 
that is today’s biggest handicap in the trust 
field. The majority of us are troglodytic in 
nature. We are cave-dwellers and hermits. 
It is our job to convert ourselves into ambi- 
verts. An ambivert is nothing but a convert- 
ed introvert. He is an introvert who has ac- 
quired some of the attributes of an extro- 
vert or vice versa. A sample of ambiverts 
are Eleanor Roosevelt and the late Fiorello 
La Guardia. 


Psychologists say that generally an intro- 
vert has these characteristics:—His feel- 
ings are easily hurt, and he can’t keep up his 
nerve to sell his products. He always needs 
to find some good reason for deciding to do 
something and he wants to be meticulously 
logical, but he takes his losses seriously, and 
how he can argue. An introvert moves slow- 
ly, deliberately and cautiously. He answers 
questions carefully and honestly. He is con- 
scientious, but too often he is blunt. For the 
most part these characteristics are admir- 
able and conducive to a well-operated trust 
business if you consider only the business 
you now have and which you can’t drive 
away. 

The extrovert’s feelings aren’t easily 
hurt. Getting out and doing the job in the 
shortest possible time is his goal. He wants 
no ready alibis in his vest pocket if some- 
thing doesn’t work out right. He decides 
what to do, goes ahead and does it, without 
bothering to explain why either to himself 
or to others. Praise is wasted on the extro- 
vert, although the introvert loves it. A real 
salesman wants results, and he gets them. 
We can’t have an irresponsible, duty-shirk- 
ing, back-slapping trust officer, but we can 
take some of the pleasing helpful traits of 
the extrovert for ourselves. Add them all 
together and you have an ambivert. What 
we need is a dual-personality; a trust officer 
who is introvert in discharging his duties, 
but extrovert in all his public relations! 


Six years ago I talked to the Corporate 
Fiduciaries Association in St. Louis, and 
I am going to repeat some of the things 
I said then because in actual practice they 
have paid big dividends. (See April, 1941 
Trusts and Estates 373.) 


TRUSTS and ESTATES—November 1947 


Too many bank officers say that trust offi- 
cers always commune together. You can’t 
enlarge your trust business by talking to 
each other about it. You can’t learn any- 
thing new from someone who always agrees 
with you, and trust officers in the same shop 
with you agree with you most of the time. 


Go to lunch with a bank man; ask him 
what he thinks about this problem or that. 
At first he will shy away from you, but if 
you'll give him a chance, you may get a 
pretty sensible answer. Don’t confine your- 
self to the same bank man. Make more of 
them your friends. Your friends aren’t 
nearly as critical of your mistakes as 
strangers are. If your Trust Department 
has made a mistake, see that you tell about 
it first, don’t wait until some outside source 
has garbled it. 


But don’t try to do all this contact work 
by yourself. It’s no one man job this build- 
ing up a trust business. If you can inspire 
every one of your officers, directors, depart- 
ment heads, and employees to take on this 
job, you’ll get big results. 


Arrange to have a bank officer telephone 
to you through his secretary when an im- 
portant bank customer is. at his desk. Then 
if you should just happen to pass by, the 
bank officer can very easily hail you and say 
to the customer, “Mr. Brown, here is one of 
our trust department executives you ought 
to know.” That gives you your first point of 
contact but what is more important, it 
makes it easy for the bank officer to help 
you. 


Oftimes the tellers and bookkeepers, the 
new accounts department, the collection de- 
partment, the safe deposit department, can 
help you much more. With the cooperation 
of the bank’s personnel and public relations 
departments we are now trying a plan un- 
der which we invite not more than five or 
six key bank men at a time to come to the 
trust company* for a stay of from one day 
to one week. One of our senior trust officers 
talks with them in his office and then they 
are sent on a tour of the entire trust depart- 
ment, devoting from one or two hours to 
half a day to the activities of each division. 
The tour includes a visit to the Probate 


*California Trust Company, a strictly fiduciary institu- 
tion, is affiliated with California Bank.—Ed. 





Court. These people are really flattered to 

have a trustman take the time to explain 

even the most elementary principles of trust 

work. After having laid that kind of a foun- 

dation, you will have scores of assistant 

trust salesmen, you’ll get much better co- 

operation in the distribution of leaflets and 

other advertising matter at your tellers’ : 

windows, at the new accounts department, i. lj bl 
the safe deposit department, or the collec- : re la ec 
tion department. Not only that, when you 


ask for a list of prospects to be made up : banking and 

from the bank’s books, you’ll get better re- S - 

sults -| trust service 
A letter of thanks signed by an executive y 

should be sent to the officer or employee of in 

the bank who sends in trust business, and 


the next time you see the individual thank 
him personally. A copy of that letter should 
also be filed with the personnel records. 


A copy of every advertising pamphlet or = 
booklet should be sent to the home of each 
director, accompanied by a letter from the i 0 I ITA 3 | I 
President. If that is not feasible, a copy TRUST COMPANY 
can be placed on the table before each direc- : Wilmington, Delaware 
tor at the next directors meeting. In our Member Federal Deposit Insurance Corporation 
own case, not a directors meeting goes by 
without some mention being made of new 
business. If we close an interesting case, we 
tell about it. Most of the time the identity 
of the parties must be kept confidential, but 
if it is a matter of public record such as a 
bond issue, a stock transfer appointment or iz ; 
a probate matter which is public, we tell the OF Six ty years we 
whole story. ‘ 
Another complaint from the banking de- have strictly AKalele red 
partment all too often is that we are too 
technical. But don’t over simplify. A man to aso und ban king 
who has been smart enough to make $100,- 
000 or $1,000,000 is smart enough to under- : se ie 
stand technicalities. While the first ap- an d trust b uSINESS 
proach should be simple and direct, be sure ; ; 
to have all the technical data he is willing {ieee the | Pitts bu iy ° h 
to take. : ; 
Community activity is sorely needed from abt agi a & 
sur trustmen. We should get into Chamber 
of Commerce work, the Community Chest, 
the lodges, churches, social clubs, anything, 
inyplace where there are people. FI DELITY TRUST CO. 
Invite your bank President and other top : 
bank officers to attend your fiduciary meet- |] Pittsburgh, Pa. 
ngs. They will like you, if you want them 341-343 FOURTH AVENUE 
0, when they get to know you. 
Now you should be ready to sell trusts! 
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B. Aim at the Prospects 


E have been using a list of “trust sig- 
nals,” a copy of which is appended. 


TRUST SIGNALS 


(a) Birth. The birth of a child. usually 
requires a new will or a revision of an existing 
will. It almost always requires some change 
in insurance policies. 


(b) Death. The death of any member of a 
family may mean possible appointment of the 
trust company as administrator, if no will 
was left, or as administrator with the will 
annexed if the executor named in the will is 
unable to act or is unwilling to act because 
of inexperience. Even if the named executor 
decides to act, he can avoid all the details 
by naming California Trust Company as his 
probate agent. Generally a surviving spouse 
should also make a new will. 


(c) Marriage. Marriage voids a will in so 
far as the new husband or wife is concerned, 
except under special circumstances. 


(d) Separation or Divorce. Often a legal 
separation or divorce of husband or wife indi- 
cates the need of a living trust to provide an 
independent means for support of the wife and 
children. 


(e) Inheritance. The receipt of an inher- 
itance by a customer, usually means that the 
recipient should make a new Will or revise an 
old one. If the inheritance is by a minor child, 
the appointment of California Trust Company 
as guardian of the estate might be indicated. 


(f) Joint Tenancy. Whenever customers 
take title to real estate in joint tenancy 
through an escrow or when they purchase 
securities and take title in joint tenancy, 
they should also make or possibly revise their 
wills. The joint tenancy may not carry out 
their intentions and will not provide for their 
children if both of them should die in a com- 
mon accident. 


(zg) Vacation Trips: If a customer plans 
to take an extended vacation, it is a signal to 
make or revise a will or to place securities 
in a custodian account with California Trust 
Company for the purpose of collecting interest 
and dividends, as well as having the securities 
readily available for sale or exchange upon 
the written order of the owner. 


(h) Illness or Surgery. When illness arises 
or surgery is imminent, the making of a will 
becomes imperative and in many instances 
the use of a living trust is indicated. 
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(i) Automobile Accidents. Whenever a per- 
son has been involved in an automobile acci- 
dent, and even though uninjured or only 
slightly injured, it is a trust signal’‘to make 
or revise a will. 


(j) Creation of a Corporation. This is a 
signal for possible trust service as transfer 
agent of the stock of the corporation or regis- 
trar of the stock. It may also be the signal 
for the revision of the wills of the owners of 
the new corporation. It may also lead to the 
creation of a bond issue by the corporation, in 
which event California Trust Company could 
act as trustee. 


(k) Listing of Corporate Stock on a Secur- 
ities Exchange. Whenever a corporation de- 
cides to list its stock on a securities exchange 
it is required, as a minimum, to appoint a 
bank or trust company as registrar. This is 
a definite signal for California Trust Com- 
pany service. 


(1) Partnership. The creation of, or dis- 
solution of, a partnership in most instances 
requires the revision of a will because usually 
there should be definite provisions in a will 
concerning the fact of the partnership in the 
event of death of one of the partners. In many 
instances it is advisable that the partners 
enter into a buy and sell agreement for the 
disposition of the partnership interest of a 
partner who may die. Often life insurance 
policies are used to provide the funds. This 
usually means a life insurance trust agree- 
ment to carry out the terms of the buy and 
sell agreement. 


(m) 


Labor Troubles. A pension or profit- 
sharing plan may be the answer to an em- 
ployer’s labor troubles. California Trust Com- 
pany has wide experience with employees’ 
trusts. 


(n) Safe Deposit Boxes. Every renter is 
trust prospect and the vault custodian will 
have many opportunities to recommend an 
appointment with a trust advisor. 


(o) Large Checks. Examination of can- 
celled checks produces many trust signals. For 
example, a large check to the Collector of 
Internal Revenue indicates that the depositor 
is a person of means. 


(p) New Accounts. A new account from a 
person who has just moved to California indi- 
cates that his will should be revised in keeping 
with California law. Most new accounts desig- 
nated as “Guardian,” “Trustee,’ “Executor,” 
“Administrator,” or in any other representa- 
tive capacity indicate a possible need for 
trust services. 





The sole purpose of this list is to impress 
on bank people the various situations which 
indicate possible trust business. Recently 
the entire list was published in our bi-week- 
ly house organ so that it is now in the 
hands of every person in the bank. Our 
monthly and year-to-date report of branch 
standings in the production of trust bus- 
iness makes frequent references to the trust 
signals. We also cite in the monthly report 
news stories and interesting situations 
which resulted in trust business. Constant 
references to “trust signals” helps the bank 
staff to keep the rifle barrel pointed at the 
prospects! They produce business. 


For advertising we rely largely on direct 
mail. Although we use some special mailing 
pieces, our principal and best tool is a 
monthly bulletin, “Taxes and Estates.” Our 
mailing list is our own, made up of careful- 
ly selected names. Names of new customers 
are added regularly. Existing trust cus- 
tomers are kept on the mailing list—we 
want to keep them sold as well as to inform 
them of important changes or suggestions 
in the estate planning field. We have now 
taken careful aim at the prospect and are 
ready to: 


C. Fire at the Target 


HERE is no substitute for personal 

calls. Every trust officer and every de- 
partment head should make outside calls on 
prospects attorneys, life underwriters, ac- 
countants, corporation officers, stock brok- 
ers and investment counsel. Of course it’s 
simpler and more dignified to sit in the office 
and let the prospects come to you, but the 
difficulty is no one tells them you are wait- 
ing. 

The responsibility for all this lies with 
the head of the trust department—he should 
be one of the best producers. The size of the 
department will determine how the work 
can be divided, whether or not you have 
full-time trust advisors, a separate planning 


or ancillary service or 


just friendly assistance 
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department, and the like. But no matter 
what the size, every officer and key man in 
the trust department must share the burden 
of making calls and producing business if 
he is to grow in stature and the department 
is to expand. 

When a prospect or a trust customer 
comes into the office we see that they meet 
four or five of our key men. The prospect’s 
personality may blend better with that of 
one of my associates than with mine and if 
so, the business is there to stay. 

We try to dignify our department and the 
men in it. We can boost our associates to 
the prospect to good advantage, but we 
can’t brag for ourselves. 

It’s a mistake to send out uninformed men 
to get trust business. If it can’t be avoided, 
their work should at the outset be confined 
to smaller cases, while you go with them on 
the bigger ones. It’s a mistake to send out a 
“know-it-all.” One of our good competitors 
lost the entire trust business of one family 
to us because a young and enthusiastic 
junior officer knew all of the answers to all 
the questions. When one of our men an- 
swered, “I don’t know,” to several of them, 
he closed the business. 
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NEW YORK TRUST DIVISION MEETS 


VER two hundred bankers and trust- 

men from all parts of New York State 
assembled at Syracuse on October 24 for 
the first annual conference of the Trust Di- 
vision of the New York State Bankers Asso- 
ciation. Representatives from the trust de- 
partments of bank located in 43 communi- 
ties throughout the State heard discussion 
and reports on the trust investment study, 
hazards involved in a corporate trustee’s in- 
vestment in its own shares, trust forum 
technique, legislative proposals and small 
trust problems. 

George C. Barclay, chairman of the Divi- 
sion and vice-president of City Bank Farm- 
ers Trust Company, New York, after a 
brief greeting to the conference group from 
William A. Kielman, president of the Asso- 
ciation, and reports from various committee 
chairmen, called on Bascom H. Torrance, 
chairman of the Trust Investment Study 
Committee, the principal speaker at the 
morning session. 

Mr. Torrance, who also is vice president 
of the City Bank Farmers Trust Company, 
and chairman of the Trust Investment 
Study Committee, in his discussion of in- 
vestments by trust companies in the New 
York Legal list of securities, as compared 
with practice under the Massachusetts “pru- 
dent man” rule, reported that the larger 
portion of trust business handled by cor- 
porate trustees in New York State is not 
limited to legal investments, and that the 
trend away from restricted instruments is 
consistent with that evidenced throughout 
the country. 

Mr. Torrance cited a poll of sixteen banks 
represented on his committee, including 
most of the larger ones in New York State 
and handling more than four billion dollars 
of trust business, which shows that the pro- 
portion of trusts limited to legal invest- 
ments is not over 20 per cent by volume and 
not much above 30 per cent by number of 
accounts. Even so, he said, these banks have 
well over $800 million of trust funds lim- 
ited to legal investments. In this connection 
he reported an early decision reached by the 
committee, that there is no good reason why 
the savings banks and trustees of the State 
should be governed by the same investment 


statutes as their problems and functions are 
quite different. He stated that recommenda- 
tions for future action will not be made un- 
til all factual material has been assembled 
and the material appraised, probably during 
the coming winter. 


In considering the hazards involved in 
the investment by a corporate trustee in its 
own shares, Leo P. Dorsey, counsel for the 
Association, reviewed the Durston case (see 
Sept. Trusts and Estates, p. 261 in which 
the Court of Appeals held a trust company 
liable for holding its own stock in a trust). 
He suggested a careful examination of all 
accounts that might provide similar circum- 
stances. 


Ray W. Steber, trust officer of the Warren 
(Pa.) Bank and Trust Company, considered 
problems involved in the operation of the 
small trust department, with particular ref- 
erence to a survey conducted by the Com- 
mittee on Smaller Trust Departments of the 
Trust Section, Pennsylvania Bankers Asso- 
ciation, which will be reported in detail at 
the Harrisburg Conference on December 5. 


The principal speaker of the afternoon ses- 
sion was Earl S. MacNeill, trust officer of 
The Continental Bank and Trust Company, 
New York, whose interesting account of 
“The Technique of the Trust Forum” will be 
published in the December issue. 


Other speakers heard during the conference 
were: Bernard A. Gray, president, Northern 
New York Trust Company, Watertown, on 
“Trustees’ Commissions,” asking trust officers 
to support proposed remedial legislation; 
William Richmond, assistant state director 
U. S. Savings Bonds Division, Treasury De- 
partment, on debt management policies and 
the importance of using “G” bonds for trusts. 

Other committee chairmen reporting were: 

Aurie I. Johnson, vice president, First Trust 
and Deposit Company, Syracuse: Trust Pol- 
icies; 

William T. Haynes, vice president and secre- 
tary, Marine Midland Group, Inc., Buffalo: 
Costs and Operations; 

Baldwin Maull, vice president, Marine Mid- 
land Trust Company, New York: Common 
Trust Funds; 

Robert A. Jones, vice president, Guaranty 
Trust Company, New York: Accounting Study 
Group. 
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DEATH, TAXES and YOUR BUSINESS 


Chapter 2: Pattern of Purchase and Sale Agreement 


GEORGE J. LAIKIN 


In the first chapter published in the October issue; Mr. Laikin out- 
lined the difficulties resulting from the death of a sole proporietor, 
partner or member of a close corporation, and previewed the possible 
solutions available to the parties by purchase and sale arrangements made 
during lifetime. Here, he discusses the pattern of such agreements in 
greater detail and various legal questions. The next chapter will deal 
with valuation of the business interest.—Editor’s Note. 


GREEMENTS providing for the sale of 
business interests at death have with- 
stood the test of court review and are gen- 
erally acknowledged as valid and enforce- 
able. The mutual promises of the parties 
constitute adequate consideration.!°* They 
are not regarded as being testamentary in 
nature!! and are binding upon the personal 
representatives and heirs of the decedent.!2 
This is true whether or not the purchase 
price is specified!* and whether the agreed 
price is too high or low.14 


The parties to and the provisions of the 
agreement must depend upon the form of 
the business, and if a corporation upon the 
choice between a “stock retirement” and a 
“buy and sell” agreement. The sole proprie- 
tor must obviously contract with his succes- 
sor or successors. Usually these are trusted 
employees who deserve to succeed to the 
ownership of the business. 


The agreement in essence should provide 
that upon death the estate of the sole pro- 
prietor will sell and the successors will buy 
the business. A price, or a method of deter- 
mining it, should be spelled out with cer- 
tainty. The method of payment should be 
set forth. Wherever possible, payment of 
the purchase price should be made certain 
through the use of insurance procured by 
the successors upon the life of the sole pro- 
prietor. Often, to provide stability to the 
arrangement and insure automatic func- 
tioning of the plan at death, the services of 
a corporate trustee are retained and it is 
made a party to the agreement. 


*Footnotes will be published in the reprint edition of 
this series, available after publication of the final install- 
ment. Subscribers interested in particular citations may 
obiain them in the interim by addressing Trusts and Es- 
tates.—Ed. Note. 


Frequently, the best interests of a sole 
proprietor will be served by bringing his 
successors into the business with him dur- 
ing his lifetime. A partnership or a cor- 
poration may be used for the purpose. Ar- 
rangements with the new successor-asso- 
ciates are then made similar to those for 
partners or members in a close corporation, 
The sole proprietor may thus integrate his 
successors into the business during his life- 
time. His retirement, if he later desires it, 
is facilitated. Where a son or son-in-law is 
to become active in the business and be one 
of the successor owners, the services of ex- 
perienced employees may be retained to the 
great advantage of the incoming members 
of the family. 


The basic elements of the sole proprietor- 
ship agreement apply in the case of a part- 
nership. But, where the partnership con- 
sists of more than two individuals, consid- 
eration must be given to the proportion of 
the decedent’s interests which each survivor 
may purchase. The continuation or altera- 
tion of the respective interests of each part- 
ner is involved. Surviving partners with 
lesser interests may be afforded the oppor- 
tunity of improving their positions. 


Agreements relating to corporations in- 
volve not only problems similar to those re- 
lating to sole proprietorships and partner- 
ships, but also those peculiar to corpora- 
tions. The “one man” corporation is essen- 
tially a sole proprietor. While corporate ex- 
istence does not end with death, successors 
must also be chosen. They may or may not 
be given interests in the corporation during 
lifetime. In any event, arrangements must 
be made for the purchase by them of the 
business interests at death. Problems of 
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price, method of payment, source of funds, 
use of life insurance, selection of a trustee 
must all be resolved. If there are several 
members of the close corporation, continua- 
tion or alteration of the ratio of holdings is 
of fundamental importance. Where corpor- 
ate control depends upon the combination of 
holdings the problem becomes difficult but 
not impossible of solution.!® 


Buy-Sell or Retire Stock? 


GREEMENTS with respect to corpora- 
tions may be either of the “buy and 
sell” or the “stock retirement” type. In the 
first, some or all of the stockholders are 
parties. In the second, some or all of the 
stockholders and the corporation are par- 
ties. In both, a corporate trustee may also 
be a party. The legality of the “buy and 
sell” agreement cannot be doubted.'® It is 
basically the same as a “buy and sell” agree- 
ment between partners. Shares of stock, 
rather than direct interests in the partner- 
ship business, are transferred. Death and 
the purchase and sale of the decedent’s 
shares do not affect the amount of stock 
issued and outstanding. Only the ownership 
of the shares is changed. Under a “stock re- 
tirement” agreement, however, the corpora- 
tion acquires the shares. They are either re- 
tired and cancelled, or retained as treasury 
stock.!7 In either event the number of 
shares outstanding is reduced and changes 
in the capital structure may be required. 
Whether the “buy and sell” or the “stock 
retirement” agreement should be used de- 
pends upon the facts. Where there are more 
than a few stockholders the “buy and sell” 
agreement may be unwieldy. Life insurance 
arrangements become complicated. If life 
insurance is not available and the surviving 
stockholders must obligate themselves per- 
sonally to pay for the shares of the dece- 
dent, such obligations may complicate their 
personal estates and threaten the security 
of their families. A succession of deaths will 
add further burdens. Moreover, if insurance 
is not available to cover the full selling 
price, the family of the decedent may be 
more secure if the corporation, rather than 
the individual stockholders, is obligated to 
pay the agreed price. Thus, considerations 
personal to the surviving stockholders and 
to the decedent’s family frequently preclude 
the use of a “buy and sell’ agreement. 
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Where insurance is available, stockhold- 
ers under a “buy and sell” agreement may 
find it difficult to pay insurance premiums 
upon the lives of other stockholders out of 
incomes that have already been greatly de- 
pleted by taxes. The increase of salaries to 
enable payment of premiums merely ag- 
gravates the tax burden.!* Under the “stock 
retirement” agreement, the corporation 
pays insurance premiums. The individual 
stockholders are relieved of the burden. 
While such premiums are not deductible,!® 
they do constitute a legitimate application 
of surplus funds. The accumulation of 
funds, either through life insurance pre- 
mium payments or sinking fund deposits to 
carry out a commitment under a “stock re- 
tirement” agreement designed to preserve 
the management and continuity of the bus- 
iness of the corporation in the event of the 
death of a stockholder, would not be subject 
to the penalty tax provided for by Section 
102 of the Internal Revenue Code.?° 


Under a “stock retirement” agreement, 
the proportionate interests of the surviving 
stockholders are not affected by the retire- 
ment of the shares of the decedent. Under a 
“buy and sell” agreement, the resulting re- 
lationship depends entirely upon the propor- 
tion each survivor has agreed to purchase. 
In the one case, the result is automatic; in 
the other, it stems from negotiation. All of 
these problems, however, can be resolved by 
appropriately drafted agreements. 


Restrictions on Corporation’s Purchase 


TATE laws relating to corporations 

have a direct bearing upon “stock 
retirement” agreements”! in that they may 
contain restrictions against the repurchase 
by a corporation of its own shares. Where 
such restrictions exist they are designed ba- 
sically for the protection of creditors and 
to prevent discrimination and favoritism 
amongst stockholders.22 However, only a 
few states apparently deny a corporation 
the right to acquire its own stock.®? Other 
states merely require that the shares be 
paid for only out of surpius.*4 


In some states, such as New York, this 
rule is predicated upon court decisions rath- 
er than statute. 25> The New York Penal 
Code does, however, provide that a director 
voting for the repurchase of corporate 





shares out of funds other than surplus shall 
be guilty of a misdemeanor.” The Wiscon- 
sin rule is similar to New York and is also 
predicated upon court decisions.*? In Illi- 
nois, a corporation may purchase its own 
stock provided the redemption will not “re- 
duce the remaining assets of the corpora- 
tion below an amount sufficient to pay all 
debts and known liabilities of the corpora- 
tion as they mature.”?8 A few states require 
express statutory or charter provisions be- 
for redemption will be permitted.29 


Surplus and Life Insurance 


HE most important general restriction 

is that the shares be purchased solely 
out of surplus. Since “stock retirement” 
agreements should, wherever possible, be 
implemented by life insurance, the insur- 
ance proceeds themselves create a surplus 
out of which payment for the shares can be 
made. Two New York cases illustrate the 
point. 


In Topkin, Loring & Schwartz, Inc. v. 
Schwartz,*” Schwartz entered into an agree- 
ment with the corporation that whenever 
he ceased being an employee of the corpora- 
tion he would sell his shares back to it at 
book value. Schwartz, on terminating his 
employment, refused to sell his shares on 
the ground that since the corporation could 
purchase the shares only out of surplus, it 
was not binding upon the corporation be- 
cause there was no assurance that there 
would be surplus available when the cor- 
poration would be called upon to repurchase. 


The court agreed and held the agreement 
not binding on Schwartz because it was not 
binding on the corporation. The important 
point to note, however, was that the agree- 
ment did not provide any method for ac- 
cumulating funds to pay for the shares. Life 
insurance was not used. 


In the Herschman*! case, the agreement 
to repurchase was to be carried out at 
death. The agreement was funded with in- 
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surance on Herschman’s life, purchased by 
the corporation. The court held the latter 
fact to be sufficient to differentiate this case 
from the Schwartz case. The defense of lack 
of surplus, if there were such a lack in spite 
of the insurance, could be asserted only on 
Herschman’s death but the agreement itself 
was binding and valid. The Court said: 


We find that the contract now before us 
is distinguishable from that considered in 
Topkin, Loring & Schwartz, Inc. v. 
Schwartz, supra, for the reason that here, 
as noted, there was consideration other than 
the mutual promises to buy and sell the 
stock . .. In the present transaction we 
find a consideration given and paid in part 
by the corporation, to wit: The maintenance 
of the insurance policies. 
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Some states permit the creation of sur- 
plus by a reduction of capital.8? Unless cred- 
itors would be adversely affected, a provi- 
sion in an agreement calling for such pro- 
cedure would appear to be practicable.** 

In a sense, the problem of surplus is aca- 
demic, particularly if life insurance in ade- 
quate amounts is used. Normally, a “stock 
retirement” agreement entered into in good 
faith is to the advantage of the corporation 
and the stockholders and will not be chal- 
lenged. If it is challenged, a surplus created 
by life insurance or sinking fund will prob- 
ably be a sufficient answer. If the claims of 
creditors are pressing, then as a practical 
matter the value of the shares has in most 
instances become doubtful and the whole 
agreement of little significance. There are 
few cases on record in which modern “stock 
retirement” agreements have been chal- 
lenged by reason of the surplus issue. 


Minority Stockholders 


CCASIONALLY, the question arises as 
to whether the majority stockholders 
can cause the corporation to enter into a 
“stock retirement” agreement with them- 
selves in the face of objection or non-coop- 
eration by minority stockholders. The prob- 
lem is basically the right of the majority 
versus the minority stockholders. While cor- 
porate control vests in the majority, the mi- 
nority do have certain well defined rights. 
They can challenge the action of the major- 
ity where such action is designed to injure 
the corporation or the minority.*+ The ma- 
jority may not act for their own benefit to 
the detriment of the corporation or the mi- 
nority.*5 
The minority has no right, however, to 
interfere with the action of the majority 
where such action is undertaken in good 
faith and not intended to be injurious to the 
corporation or the minority.*® Hence, it 
would seem that a “stock retirement” agree- 
ment between the corporation and some of 
its stockholders, if entered into fairly and 
openly and with a fair valuation placed upon 
the shares, would not be open to attack by 
the minority, even though the latter opposed 
and voted against such agreement at cor- 
porate meetings. 


In most close corporations the problem is 
academic because all stockholders, majority 
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as well as minority, become parties to such 
agreement. The agreement is as important. 
to the minority as to the majority. It not 
only protects the minority with respect to 
death, but provides a vehicle whereby it 
can become the majority if the latter dies 
first. Moreover, where life insurance is used, 
and the price is fair, further benefits may 
accrue to it. The insurance proceeds will be 
used to retire the decedent’s shares, making 
it correspondingly unnecessary to use cor- 
porate funds for this purpose. The life in- 
surance proceeds may thus actually enhance 
the book value of the shares. 

Whether the minority is opposed or not, 
it is usually more politic to offer it the op- 
portunity of being a party. In any event, 
all of the formalities should be observed in 
calling corporate meetings to authorize such 
agreements where there is a possibility that 
any stockholder may object. 


Dealing with Directors 


N many close corporations, all of the 

stockholders are directors. Hence, the 
question is sometimes posed as to whether 
“stock retirement” agreements may not be 
invalid because they are agreements be- 
tween the directors and the corporation. 


There is a conflict of authority upon the 
validity of agreements between directors. 
and their corporation. Only a few courts. 
hold such agreements to be basically void.3* 
The general rule is that such contracts are 
not void but voidable at the option of the 
corporation.*® A great number of the courts, 
however, hold that agreements between di- 
rectors and corporations entered into in 
good faith and without fraud are valid.3® 
The latter rule recognizes the complexity of 
the modern corporation and the frequent 
necessity for dealings between the corpora- 
tion and its management. 


In those states adhering to the rule that 
contracts between the directors and the cor- 
poration are voidable, such contracts may 
be ratified by the stockholders*® even though 
the stockholders and the directors may be 
the same individuals.*! In fact, a stockhold- 
ers’ meeting to ratify the action of the di- 
rectors in authorizing the agreement may 
generally be desirable. With such ratifica- 
tion there should be no legal impediment in 
most states to a “stock retirement” agree- 
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ment where the stockholders are also direc- 
tors.*? 


Options 


GREEMENTS relating to the purchase 
of a decedent’s interests at death, 
whether such interests be in the form of a 
sole proprietorship, a partnership or a close 
corporation, should generally be binding. 
Neither the purchase nor sale should be op- 
tional with the parties after a death has oc- 
curred. If the instrument merely provides a 
method for the exercise of an option and 
none of the parties is obligated to act, it is 
doubtful whether the agreement is enforce- 
able. 


If, however, a party must purchase if the 
other party exercises his option to sell, such 
option being based upon valuable considera- 
tion or mutual promises, the agreement 
would be enforceable.** In any event, unless 
the agreement is binding or. the option en- 
forceable, the problem of “continuity of the 
business, realization of fair value, avoid- 
ance of liquidation or disputes with surviv- 
ing associates, the protection of personal 
estate and family, and the proper applica- 
tion of life insurance will not be solved. Lit- 
tle will have been accomplished. 


Restriction on Transfer—Use of Trustee 


O be effective, particularly if it relates 

to a corporation, the agreement must 
restrict the transfer of the interests of any 
of the parties to outsiders. Otherwise, the 
purpose of the agreement would be nullified. 
While the agreement may permit the sale 
or gift of interests to members of the fam- 
ily, the conditions of such transfers must 
be such that the prime purpose of the agree- 
ment can nevertheless be carried out.‘ 
Usually the term “members of the family” 
is narrowly defined and the transfers to 
them are made subject to the provisions of 
the agreement. In any event, the stock cer- 
tificates should be suitably endorsed to in- 
dicate that any transfer thereof is subject 
to the provisions of a restrictive agree- 
ment.45 


The purpose of the agreement, whether it 
relates to a sole proprietorship, a partner- 
ship or a corporation, can usually be fulfilled 
with greater ease through the use of a 
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trustee.4® At death, the trustee will act in 
acordance with express instructions in the 
agreement and the purchase and sale of the 
decedent’s interest will be effected auto- 
matically. 


The agreement should also cover the con- 
tingency of a dispute between the parties as 
to any matter covered by the instrument. 
The parties to the dispute should be re- 
quired to arbitrate their differences, so that 
litigation may be prevented. 


In many instances, the agreement could 
also cover the withdrawal of an associate 
from the business, either by reason of re- 
tirement or incapacity. Arrangements may 
be made for the sale of the business inter- 
ests under such circumstances. In effect, the 
agreement affords a vehicle for the consid- 
eration and solution of many of the prob- 
lems affecting the relationship between bus- 
iness associates. 
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Member of the Bars of New York, Wisconsin and District of Columbia; C.P.A.; 
Formerly Special Attorney, Office of Chief Counsel, Bureau of Internal Revenue; 


N the October issue of Trusts and Es- 

tates, the general outlines of the recent 
Treasury Study on integration were dis- 
cussed. In this article, some of the prob- 
lems involved in the proposed integration 
are considered in greater detail. 


The question of when a gift has been 
completed constitutes one of the most 
troublesome problems in estate and gift 
tax planning. It is important to know 
when a gift is complete, since that is the 
date as of which the gift is valued, and 
fixes the taxable year for the gift tax 
payment. In addition, that should be the 
time when the donor ceases to be liable 
for taxes on any income from the prop- 
erty. 


Power to shift beneficiaries 


F A makes an outright gift to B, there 

is no problem. There may be a gift tax 
due, but (barring its being a transfer in 
contempulation of death) there is no in- 
herent difficulty. Complications arise only 
where a donor has given less than the 
whole, where he has retained some inter- 
est in or power over the subject of the gift. 


If A transfers property in trust for 
named beneficiaries, but retains the power 
to revoke the trust, the gift is incomplete 
and A is still chargeable, both income and 
estate tax-wise. The same thing is true if 
A retains the power to change bene- 
ficiaries (even though exclusive of him- 
self).1 It is likewise true if either of these 
powers is to be exercised by A, and his 
wife who is not a beneficiary. 


On the other hand, if the power to 
change beneficiaries were reposed in the 
XYZ Trust Company, the gift would be 


1Burnet v. Guggenheim, 288 U.S. 280; Estate of Sanford 
v. Comm., 308 U.S. 39. 


Associate Tax Counsel, Samuel J. Foosaner, Newark, N. J. 








complete for gift tax purposes. It would 
also be complete for gift tax purposes, if 
A’s wife, in the preceding example, were 
a beneficiary of the trust.? In such a case, 
her interests would be considered to be 
adverse to giving the property to anyone 
else. The property would still be includ- 
ible, however, in A’s gross estate.* If the 
XYZ Trust Company were the sole trustee, 
the property would not be included in A’s 
gross estate, unless the right to get it 
back were not left to the trustee’s discre- 
tion, as, for example, when there is a fixed 
standard set forth in the trust indenture. 


Substantial adverse interest test 
eliminated 


HE proposed revision eliminates the 

concept of substantial adverse inter- 
est which is presently adopted for income 
and gift tax purposes but not for estate 
tax purposes. The extension of the con- 
cept to include all three taxes was an al- 
ternative approach in effecting correla- 
tion. The concept has been a source of 
considerable litigation, however, and the 
position taken in the report is more real- 
istic. 

If the power to change beneficiaries is 
held by the grantor in conjunction with 
another person, under present law the 
property would be includible in his gross 
taxable estate. On the other hand, if that 
power is held by the other person alone, 
the transfer is deemed complete and the 
property would not be included in the 
transferor’s estate upon his death. 


There is merit to the argument that a 
man creating a trust, who wishes to retain 


2Comm. v. Prouty (C.C.A. Ist, 1940), 115 F. (2d) 3381; 
Higgins v. Comm. ((.C.A. 1st, 1942), 129 F. (2d) 237. 


5See Blunt v. Kelly (C.C.A. 3rd, 1942), 131 F. (2d) 632. 
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control over the trust property, will either 
associate with him as co-trustee or make 
sole trustee an individual or corporate 
trustee who he believes will be amenable 
to his desires. In most cases it perhaps 
makes little difference whether the other 
person is sole trustee or co-trustee with 
the grantor. 


However, where a person other than the 
transferor is authorized to vest the trust 
property in himself, if he so desires, then, 
notwithstanding the possibility of exercis- 
ing control through others, the transfer 
should be deemed complete. The proposed 
statute make an exception in the above 
type of case, as well as in certain other 
similar situations where the transfer can- 
not realistically be distinguished from an 
outright gift. 


There are other means by which grantors 
are able to effect a limited amount of 
shifting of the beneficial enjoyment of 
trust property. For example, if a grantor 
retains the power either to distribute in- 
come currently or to accumulate it for 
future distribution, this should not be a 
ground for continuing to tax the grantor 
on the income or for including the proper- 
ty in his gross estate. The amount of con- 
trol is not only of a limited scope, but 
also of a nature warranted by circum- 
stances which do not negative a completed 
transfer. 


This is likewise true of trusts in which 
grantors have reserved to themselves the 
right to use principal for the income 
beneficiary in the case of emergencies. The 
retention of such a power is not incon- 
sistent with the making of a completed 
gift. Intelligent administration of a trust 
frequently requires some such provisions. 
The study recognizes that these powers 
should not be considered mere devices to 
retain dominion and control over the 
trust principal, and proposes that such 
transfers be deemed complete. 


Reversionary Interests 


EVERSIONARY interests have given 
rise to a great many litigated income 
tax cases, especially since the Clifford 
case.* The Clifford Regulations and the 


*Helvering v. Clifford, 309 U.S. 331. 
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amendments thereto represent a modicum 
of progress, despite the fact that the 
authority for some of the positions taken 
is not clear, and the further fact that some 
situations are still not adequately dealt 
with. 


Under the Clifford Regulations, as 
amended, a grantor is still taxable on the 
income from the trust where the property 
is to revert to him after not more than 
ten or fifteen year,® depending on the exist- 
ence of certain factors. Suppose, however, 
that the trust is to terminate and the prop- 
erty is to be returned to the grantor upon 
the death of Aunt Betsy, who is eighty 
years old and has a life expectancy of less 
than ten years. Or, suppose Aunt Betsy 
were only forty years old, but suffered 
from a weak heart. The use of a specific 
number of years to differentiate between 
long and short term trusts is obviously in- 
effective in dealing with cases of this type. 


‘Regulations 111, Section 29.22(a)-21. 
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The study proposes to obviate the nec- 
essity of distinguishing between long and 
short term trusts by holding a transfer 
incomplete and the transferor subject to 
income tax in any case where the property 
must revert to the transferor or his estate 
after the expiration of any period of time. 


The treatment of reversionary interests 
for estate tax purposes has likewise been 
confused. The recent regulations® have 
done much to clarify the law. A typical 
case is a transfer in trust by A, with a 
life estate to A’s wife and the remainder 
to their children if A predeceases his 
wife; but if he survives her, the property 
is to be returned to him. Since the chil- 
dren have to survive their father in order 
to take, the regulations require the in- 
clusion of the property in A’s gross estate. 


This result would seem to be funda- 
mentally sound, as the reasoning in the 
Hallock case? would indicate. Possession 
and enjoyment of the remainder interest 
are suspended until the death of the 
grantor. While this may furnish a basis for 
the imposition of an estate tax on the 
remainder interest, it is questionable 
whether the grantor, in such a case, should 
be taxed on the income, as the Treasury 
study proposes, merely for the sake of 
consistency between the various taxes. 


The proposed revision adopts the tests 
laid down in the regulations by providing 
that a transfer shall be treated as in- 
complete where the trust principal may 
revert to the transferor or his estate and 
no beneficiary can obtain possession or 
enjoyment of the property during the life- 
time of the transferor. 


Contingent interests 


VERY difficult problem is that pre- 

sented by contingent reversionary 
interests. Suppose, for example, that A 
transfers property in trust, B to have a 
life estate therein and a power to appoint 
by will. A provides, however, that if he 
survives B, the property is to be returned 
to him. For gift tax purposes, this type of 
transfer has been held complete, the gift 
being the value of the property, less the 


“Treasury Decision 5512, 1946-1 C.B. 264. 
tHelvering v. Hallock, 309 U.S. 106. 
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value of the reversionary interest as act- 
uarially computed.® 


This is different from the situation 
where A transfers property in trust; life 
estate in B, remainder to C, if he survives 
A, with the property reverting to A if C 
does not survive A. If transfers of the 
former type were considered as completed 
ones for the purposes of all three taxes, an 
avenue for income tax avoidance would be 
created. This is true since the transferor 
would be freed of income tax, and yet, by 
using a sham contingency, he could be 
assured of the return of the trust property. 


Where the property can be obtained by 
the beneficiaries during the grantor’s life- 
time, the study proposes to treat the 
transfer as complete. It is recognized that 
this rule offers a means of escaping taxes 
on trust income in spite of the almost 
certain return of the property. Reliance 
is placed on the following thought, how- 
ever, as a deterrent to such devices, viz., 
when the grantor disposes, for a second 
time (either inter vivos or at death), of 
the property which has been returned to 
him, a second transfer tax would be due. 


Right of Income Reserved 


ERE is one place where the proposal 

has not achieved full correlation of 
the transfer tax provisions with the in- 
come tax provisions. Under Section 169, 
trust income which may be used for the 
support of the grantor’s dependents is 
taxed only to the extent that such income 
is so used. This rule has been extended 
to life insurance trusts. Instead of the 
grantor being taxable on all amounts 
available for payment of premiums, the 
grantor’s taxability is dependent upon the 
actual issuance of life insurance policies 
upon his life.? Thus, the grantor is not 
liable for income tax except to the extent: 
of actual premium payments. 


These provisions are retained in the 
proposed statute. However, in view of the 
fact that maintenance trusts are regarded 

(Concluded on page 468) 


8Smith v. Shaughnessy, 318 U.S. 176; but see Robinette 
v. Helvering, 318 U.S. 184, requiring the entire value to 
be included where the value of the reversionary interest 
was incapable of being valued by recognized actuariak 
methods. 

*Rand v. Comm. (C.C.A. 8th, 1941), 116 F. (2d) 929. 
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OWARD W. MAXWELL, owner of horse- 

racing stables, and an officer of the 
former Atlas Portland Cement Company, be- 
queathed his estate in trust to pay the income 
to his wife during her life. Upon her death 
the principal is to be divided into fourteen 
parts, two each to his six sons and daughters 
and one each to his two grandchildren. Until 
the sons and grandsons reach 21, the income 
is to be accumulated for their benefit, and 
thereafter to be paid to them. 


At age 25 each male receives one-third of 
his share of principal, at 30 one-half of the 
remaining part and 35 the final amount. Each 
has a power to appoint his share in case of 
death prior to age 35 and in the event of 
failure to do so the share will descend to his 
lineal heirs. The daughters and granddaugh- 
ters are to receive income from their shares 
during their lifetime. They have a similar 
power to appoint the principal. 


The New York Trust Company ‘is named 


executor and trustee. Mrs. Maxwell has a 
power to direct the sale of any securities. 


* of * 


ARION SMITH, attorney and chairman 

of the Georgia Board of Regents, re- 
lieved his executors and trustees—a son and 
Fulton National Bank of Atlanta—from the 
requirements of making an appraisal or in- 
ventory or reporting to a court. Out of life 
insurance proceeds a trust is established in 
the sum of $6,000 for two grandchildren, the 
income and principal to be used to provide for 
such educational training as may be deemed 
desirable. The trustees may apply the fund to 
meet any grave emergencies affecting the 
beneficiaries or their spouses. One-half of the 
trust fund is to be paid over to each bene- 
ficiary upon attaining age 21. 

Mr. Smith’s undivided interest in certain 
property is given outright to his children for 
the express purpose of avoiding complications 
which might arise if the property were admin- 
istered as part of the estate. If any loans exist 
against insurance issued by a named insurance 
company, which insurance is being held by 
that company as a trust fund, the executors 
are to pay them off out of the proceeds of 
other policies. 

The rest of the estate is placed in trust to 
pay income to each child until the youngest 
reaches 35, at which time there shall be an 
equal distribution of the principal among the 
surviving children and the spouse and children, 
collectively, of any predeceased child. 


— WHERE THERE’S A WILL — 


TRUSTS and ESTATES—November 1947 


HEATH RICH, president and managing 

. editor of the Brockton (Mass.) Enterprise 
and Times, devised his home and its contents 
to his wife, and placed the rest of his estate 
in trust—with Home National Bank of Brock- 
ton as co-trustee—to pay the income to her 
during her lifetime. The principal may be 
used to provide for Mrs. Rich’s comfortable 
maintenance; the trustees are to give great 
weight to her requests in this respect. 

Upon her death bequests totalling $47,000 
are given to named individuals in amounts 
varying up to $25,000. After these legacies 
have been satisfied, there is provision for 
charitable bequests of $42,000. The balance of 
the principal, if any, is to be divided equally 
among the preferred individual legatees. 

Mrs. Rich’s associate, whom he named co- 
executor and co-trustee with the bank, is given 
an option for one year, after appraisal, to 
purchase his stock in the publishing com- 
pany. 


BERNARD ZURHORST, a janitor, bequeathed his 
entire estate (less than $5,000) to charities 
and to a member of the clergy. In identifying 
himself as a native of Germany who came to 
this country in 1889 and was naturalized in 
1896, he stated: “the fact that I have become 
a citizen of this great United States has al- 
ways been a matter of great satisfaction to 
me and has brought me a large measure of 
happiness.” Mr. Zurhorst named the Mercan- 
tile-Commerce Bank and Trust Co. of St. 
Louis, as executor. 





(Continued from page 466) 


as completed transfers for the purposes of 
the proposed transfer tax, the grantor 
could still be liable for income taxes. Thus, 
if A creates a maintenance trust for his 
wife or children, even though discretion- 
ary, the transfer is regarded as a com- 
pleted gift and the transfer tax is due. 
Despite the fact that the grantor will have 
paid a transfer tax, he will, nevertheless, 
still be subject to income tax to the ex- 
tent the trust income is actually applied 
to the support of his dependents. 

(Editor’s Note: The concluding article 


of this analysis will appear in the Decem- 
ber issue.) 
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ESTATE ANALYSIS 


in ACTION 


HEMAN T. POWERS 


Powers System of Estate Analysis, Cleveland 


SUPPOSE it is characteristic of a hu- 

man being to be sensitive to the thoughts 
and deeds of other individuals or groups of 
individuals that parallel his own ideas or 
convictions. At any rate, on a recent three- 
week trip, I was interested as well as im- 
pressed by these unmistakable trends to- 
ward a better understanding between attor- 
neys, trustmen and underwriters, and to- 
ward the implementation of the Trinity of 
Property Transfer. 


Glen Reem, General Agent of Guardian 
Life Insurance Company, until recently 
chairman of the Life Trust Council, and a 
leading figure in the organization of an Es- 
tate Analysis Clinic in Rochester, New 
York, told me briefly of a series of four 
meetings, one each week, the purpose of 
which was to indoctrinate the local trustmen 
in the fundamentals of life insurance. 
Trustmen as well as life underwriters re- 
ported that a much better understanding of 
the underwriter’s position in the commun- 
ity, a broader concept of the relation which 
life insurance and the policy options bear 
to the problems of estate owners, and more 
effective collaboration between the two 
groups were the natural results. 


This leads me to two observations: 


First—If such a series of meetings equips 
the trust officer to more intelligently and 
helpfully weave the individual’s presently 
owned insurance into his estate plan and to 
render a deeper service to such individual 
with respect to the use of additional insur- 
ance as a solution to his problem of trans- 
ferring the utility of his wealth to his de- 
pendents, why wouldn’t a similar program 
levoted to giving the underwriters a thor- 
ough grounding in the fundamentals of cor- 
porate fiduciary service be equally benefi- 


cial to the underwriters, corporate fidu- 
ciaries and particularly to the public? 


Second—-Why isn’t such a program a 
sound undertaking in every community? 


N Buffalo, I had the privilege of attend- 

ing the initial meeting, after a summer 
recess, of life underwriters and trust offi- 
cers who have been meeting once a month 
under the leadership of William Wadsworth, 
General Agent of the New England Mutual 
Life Insurance Company, and under the 
guidance of Bert Esperson and Paul Davis 
of the Manufacturers and Traders Trust 
Company. This organization, which began 
as an informal study group, has invited the 
active corporate fiduciaries of Buffalo to 
join with them. 

I was particularly impressed by their dis- 
cussion of the relative positions of lay es- 
tate analysts and members of the Bar and 
the thoughtful consideration that was given 
to the responsibility of the lay estate ana- 
lyst to respect and foster the relationship 
between the estate owner and his attorney. 


I left this meeting with the conviction 
that when lawyers come to a realization that 
the members of such a group are rendering 
a public service through competent estate 
analysis and, instead of impairing the rela- 
tionship: between the estate owners and 
their attorneys, are making such a relation- 
ship closer, they too can, by their active co- 
operation, contribute to the community as 
well as their own welfare. 


HE Cleveland Association of estate ana- 

lysts, as it is called, has taken a number 

of constructive steps, the most outstanding 
of which are: 

1. The chairman, Henry Haiman of 

Northwestern Mutual Life Insurance 

Company, in individual conferences 





with a substantial number of attor- 
neys, has obtained their consent to col- 
laborate in the construction of an ex- 
amination that will indicate the com- 
petence of the analyst, and a sincere 
expression of their willingness to co- 
operate with the membership in main- 
taining their standard of competence 
and ethics. 

. A resolution was passed at a recent 
meeting, providing that if any member 
of the association charges a fee for his 
services as an analyst, a memorandum 
or agreement shall be given to the es- 
tate owner setting forth that the fee 
is in consideration of an economic 
analysis only, for the use of the indi- 
vidual and his attorney. 


HE address of Stewart F. Hancock, 

Esq. on “Estate Planning and the Law- 
yer,” given at the Cleveland Convention of 
the American Bar Association and pub- 
lished in the October issue of Trusts and 
Estates, should have been heard or read by 
every trustman, life underwriter and attor- 
ney. 

I want to emphasize, by repetition, the 
following passage from Mr. Hancock’s pa- 
per: 

“T am sure that in our smaller cities we 
could form a joint committee of lawyers, 
trust officers, accountants and life insur- 
ance underwriters that would result in an 
understanding and a cooperative effort that 
would produce business: for them all and 
that would improve the service which all 
have to offer to the public. There must be 
someone whose business it is to attend to 
the details of carrying out the program of 
such a committee. 

“For every criticism we can make of 
banks, life insurance men and accountants, 
they can make one of lawyers which is equal- 
ly valid. If they trespass upon our territory, 
we trespass upon theirs. Who can dispute 
the truth or the justice of the comment 
made by one of the able young trust officers 
of Syracuse when he read the first draft 
of this speech? I quote: 

“‘T have never been able to understand 
why some lawyers will spend time analyzing 
the settlement options in a few life insur- 
ance policies or delving into purely admin- 
istrative problems of an estate administra- 
tion or attempting to set up a balance 
sheet, rather than consult with men who 
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have specialized and are familiar with these 
fields. The lawyer’s compensation for draw- 
ing the will does not permit him to do a 
complete and thorough job in all these fields 
and it would seem to me that the result 
would be better if the lawyer would make 
use of the men in the community who have 
specialized in the various fields, saving his 
own efforts for the job of coordinating and 
directing the effort and work of the others.’ 


“It should be unnecessary to say any more 
to convince you what a committee com- 
posed of representative lawyers, trust of- 
ficers, accountants and insurance men could 
do on the local level in improving the rela- 
tions between these four groups of men, all 
of whom have their own place in the estate 
planning field.” 


( ANY a trespass to which Mr. Han- 

cock refers is committed because of 
the lack of a boundary line. In estate work, 
such a line can be established only by 
knowledge, understanding and a clear de- 
fining of where responsibility begins and 
ends. 


Not only can a line of distinction be 
drawn between qualified and unqualified es- 
tate lawyers, as Mr. Hancock implies, but 
likewise one can and should be drawn, in 
terms of estate analysis, between competent 
insurance underwriters and trustmen. The 
public, as represented by estate owners and 
their beneficiaries, are entitled to estate 
service of the highest degree of competence. 
A heavy obligation rests on the shoulders of 
the lawyers, trustmen and life underwriters 
in their respective communities to assure it 
to them. In so doing they not only will dis- 
charge such an obligation but conserve and 
enhance the prestige of the professions or 
institutions which they represent. 


While the above excerpt was uttered by 
Mr. Hancock in an expansion of his sugges- 
tion for a panel of qualified estate lawyers, 
I am impelled to ask, Why is it not a sound 
idea for the estate lawyers, trustmen, life 
underwriters and accountants in any city, to 
form some sort of society and through such 
an organization define the functions of each, 
define where his responsibility begins and 
ends and lastly, but by no means less impor- 
tant, establish a standard of competence 
which must be met and maintained in order 
to qualify for membership? 





F. A.A. ADOPTS NEW NAME 
and CONSTITUTION 


Lindquist Elected President of Financial Public Relations 
Association 


OBERT LINDQUIST, vice-president in 

charge of Public Relations of the La 
Salle National Bank, Chicago, was elected 
to the presidency of the Financial Public 
Relations Association at the annual conven- 
tion held in New York the week of October 
6th. The membership voted, 627 to 150, to 
change the name of the association from 
Financial Advertisers Association to Fi- 
nancial Public Relations Association. 

Allen Crawford, vice-president of the 
Bankers Trust Co. of Detroit was elevated 
from second vice-presidency to first vice- 
presidency of the FPRA. John N. Garver, 
vice-president, Manufacturers & Traders 
Trust Co., Buffalo, was elected second vice- 
president and Philip K. Barker, vice-pres- 
ident of the Granite Trust Co., Quincy, 
Mass., was elected third vice-president and 
according to FAA tradition they are in line 
for FPRA presidency in 1949 and 1950, re- 
spectively. Mr. Garver was general chair- 
man of the “clinic” program of the conven- 
tion, and Mr. Barker was chairman of the 
Consumer Credit sessions. Maynard D. 
Conklin, Trust Officer of The Fifth-Third 
Union Trust Company, Cincinnati, was 
named chairman of the Trust Depart- 
mental. 

Swayne P. Goodenough, retiring pres- 
ident, who is vice-president of Lincoln- 
Rochester (NY) 

Trust Company, 
announced that 
the new consti- 
tution adopted by 
the FAA mem- 
bership is now 
effective. Under 
it, the Board of 
Directors is con- 
stituted of 18 
members, plus 
the retiring pres- 


ident. ROBERT LINDQUIST 


Working Sessions 


ORE than 700 members, from the 

United States and Canada, spent 63 
hours at working sessions that included de- 
partmentals, clinics, advertising schools, 
and general sessions. A convention high- 
light was the first general session at which 
the findings of the Reserve City Bankers 
Association were discussed by Dr. Claude 
Robinson of Opinion Research Corp. and 
James M. Wallace of N. W. Ayer & Son. 
These findings were discussed in the Sep- 
tember issue of Trusts and Estates at page 
182. 


Addressing a general session of the con- 
vention on “Human Relations: A Factor in 
Public Relations,” James F. Bender, Direc- 
tor of the National Institute for Human Re- 
lations, commented, “Prior to 1929, Amer- 
ican boys and girls put banker at the top of 
a list of vocations they admired and aspired 
to. During the subsequent depression, bank- 
er fell to 7th position in their vocational 
listings. Within recent years they have 
gradually raised banker until today that vo- 
cation is again near the top, being super- 
seded only by physician and surgeon. 


“Chief reason for the comeback of banker 
is the fine job of public relations being done 
by the banks, particularly the savings 

banks, and the 

spirit of service 

with which they 

are serving their 

communities. 

An example: A 

New York up- 

state bank is 

helping the local 

s college to broad- 
cast a program 
on pronunciation 
which in turn 
forms the basis 


MAYNARD D. CONKLIN 
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of a course of study for many schools. 

“The good banker of today is not a bench- 
warmer. He is alive to his responsibilities 
for preserving and advancing the benefits 
of our democratic way of life by serving his 
community in as many worthy ways as his 
strengin will permit. He is keenly alive 
to the opportunities available to him for im- 
proving human relations among the per- 
sonnel of his institution. He realizes that a 
bank’s strength increases as its staff grows 
in job-happiness. 

“Banks are becoming more ‘human.’ For 
many years, banks gave evidence of a de- 
fensive mechanism. Banks were pretty 
much like mausoleums. Today the heavy 
grill-work is being supplanted by low count- 
ers over which depositors and tellers trans- 
act business on a happier and more friendly 
basis. Progressive banks are making use of 
music and cheerful interior decoration to 
make banking transactions a pleasant ex- 
perience.” 

Dr. Bender felt that the greatest banking 
needs in regard to better human relations 
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are two: to build morale among lower paid 
personnel; to teach the art and science of 
the interview to all those bank officials who 
meet the public. When the banker is a mas- 
terly interviewer he can refuse you a loan 
without making you feel unhappy or in- 
ferior. A trained interviewer can recognize 
a good man when he sees him. 


He concluded, “Bankers have an excellent 
opportunity to lead their communities in 
building wholesome attitudes toward money. 
By assuming leadership in educating their 
communities in: thrift education, consumer 
education and wise contributions to charity, 
they can add to their lustre and spread the 
feeling of security that the whole world 
needs, if peace and good will are to prevail.” 


New Departmental on Personnel 


HE Association also added a new de- 

partmental activity — personnel rela- 
tions. Sessions held at the convention ex- 
plored the interest of banks and FPRA 
members in the subject of employee rela- 
tions as a part of public relations, and fol- 
lowing afternoon group meetings in which 
representatives of 56 banks participated, it 
was voted to permanently organize a person- 
nel departmental. S. H. Chelsted, vice-pres- 
ident, Peoples-First National Bank and 
Trust Company, Pittsburgh, who was a 
moving spirit in the personnel departmental 
idea, and presided at the exploratory ses- 
sions at the convention, was elected chair- 
man of the group for the coming year. 


The Association will hold its 1948 conven- 
tion at the Hollywood Beach Hotel, Holly- 
wood, Fla., it was announced by President 
Lindquist. Dates will be November 29 - De- 




















cember 2, and following the convention a 
tour of Florida and Cuba is projected. 


Trust Department’s Contributions 


T the General Session on Tuesday, James 
W. Allison, Vice President, Equitable 
Trust Company, Wilmington, Del., dis- 
cussed “A Trust Department’s Contribution 
to Its Bank and to the Community.” Re- 
marking that too much of the language of 
trust business was an incomprehensible jar- 
gon to most people, Mr. Allison cited the pol- 
icy adopted in the recent revision of the 
A. I. B. textbooks on Trust Business, of 
substituting ordinary English words for 
Latin, old French, technical or otherwise un- 
familiar terms wherever it was possibie to 
do so. “For example, in place of the Latin 
term, ‘corpus,’ we said ‘principal;’ in place 
of the old French, ‘cestui que trust,’ we said 
‘beneficiary.’ In place of ‘remaindermen,’ 
we said ‘ultimate beneficiary.’ 

He suggested that all those who talk with 
and write to customers and prospective cus- 
tomers also bear in mind the alternative 
plain English substitutes that are to be 
found in Gilbert T. Stephenson’s Study, 
“Plain English for Trust Business.” In the 
1944 revised edition of Trust Business I, 
is a 37 page Glossary of trust terms ex- 
plained in simple words 

Turning to specific instances of what 
trustmen have been doing to serve more and 
more people, Mr. Allison cited the establish- 
ment of common trust funds, the expan- 
sion of the movement on the part of trust 
institutions throughout the country to let 
the public know that they are interested in 
the settlement of small estates, the spread of 
the idea of pay-as-you-go compensation on 
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trust principal (in those localities where no 
commission on principal was collected until 
the time came to distribute the principal, 
only large trust accounts paid enough an- 
nual fees to cover the annual out-of-pocket 
costs of their administration), the growth 
of employees’ trusts, which will eventually 
bring trust departments into direct dealing 
with many individuals who have previously 
had little, if any, contact with trust depart- 
ments, and finally, the direction of estate 
planning more and more to people of moder- 
ate means on the basis that where there is 
less to work with and there are equal or pos- 
sibly greater needs, careful planning is most 
important. 

In concluding, Mr. Allison stated: “You 
can make a great contribution to our com- 
mon objective of promoting the wider use 
of all the services of our banks if you will 
use your skill to make it clear to your, asso- 
ciates in other departments both where and 
why some of the duties, obligations and re- 
sponsibilities of trust department people 
are different from their own.” 
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New Business Through Underwriters and 
Attorneys 






HE opening Trust Departmental on 

Monday was welcomed by George C. 
Barclay, Vice President, City Bank Farm- 
ers Trust Company, New York, who, as 
Chairman of the Trust Division of the New 
York State Bankers Association, reported 
that among that new body’s current activi- 
ties is “the study of problems involved in 
the handling of smaller estates, which if 
solved satisfactorily, should certainly go a 
long way toward bettering our relations 
with the public.” 


After Mr. Barclay’s remarks, Basil S. 
Collins, Vice President Old Colony Trust 
Company, Boston, addressed the group on 
“Securing New Trust Business Through Co- 
operation with Life Underwriters and At- 
torneys.” Excerpts from his paper follow. 














“The first Life Insurance and Trust 
Council was formed in September 1930 at 
Boston. The original idea of Life Insurance 
and Trust Councils was conceived by the 
late Franklin W. Ganse. Today there are 
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thirty-two active Life Insurance and Trust 
Councils. 

“The fundamental concept upon which 
this great co-operative endeavor is built is 
from an entirely professional viewpoint. 
There are at least three, and lately—within 


‘the last two years—another personality, all 


of whom are involved in this now well-con- 
ceived field of endeavor known as estate 
planning which has long been recognized by 
the life underwriter, equally as long recog- 
nized by the few alert and understanding 
trust officers, within the last few years by a 
few lawyers, and during the last two years 
by a few accountants. 

“TI do not believe that estate planning is a 
factual and impersonal function. When we 
as a co-operative group enter upon the task 
of an estate plan we are holding in our 
hands the future destiny of a family. 


“The grave danger, however, which is 
constantly confronting the life underwriter, 
the trust officer and the lawyer is that they 
might misuse their power to the disadvan- 
tage of the public. Patience must be prac- 
ticed by each toward the other, and there 
must be a desire to understand thoroughly 
each other’s mind with the objective con- 
stantly before each one of coming gradually 
but surely to a common understanding. One 
of the most deplorable situations which has 
existed in this country for years among 
trust companies has been their utter ignor- 
ance of what the institution of life insur- 
ance stands for. This same indictment is 
true of the life underwriters, who have re- 
fused to try to study and appreciate the 
mantle of dignity with which the trust com- 
pany is clothed. 
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“During the last ten years, as in all pio- 
neering efforts, many mistakes have been 
made; but those of us among the trust offi- 
cers who appreciate the value of life insur- 
ance, the resourcefulness of the life under- 
writers and the courage that they have al- 
ways exhibited in their dealings with the 
American public, have taken a leaf out of 
the life underwriter’s book which has given 
us the vision to look forward to the next ten 
years. The next ten years will be the period 
of refinement in our relationships. Both of 
us have learned much from each other’s in- 
stitutions. Each of us has learned to respect 
the other’s viewpoint. 


“In this ‘co-operative serving of a public 
which is common to each one of the four— 
the lawyer, the trust officer, the life under- 
writer, and the accountant—each one has 
his definite function. 


“The life underwriter’s job is to ferret 
out the prospect and his estate and family 
problems in his daily travels through the 
highways and byways of his field of activ- 
ity. His second contribution is serving in a 
consulting capacity in the science of life in- 
surance as it relates to the life insurance 
needs exposed and recommended by the 
trust officer, the lawyer, and the accountant 
in the analysis and plan of the estate sub- 
mitted to the prospect. 

“Next comes the trust officer. Usually my 
experience shows that the life underwriter 
first talks over the estate problem of his 
prospect with the trust officer. From this 
joint consideration of the prospect’s estate 
problem the life underwriter arranges for 
an interview between the prospect, the trust 
officer and himself. Usually the result of 
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such a conference is the writing of a letter 
of suggestions based on the facts given at 
the joint meeting with the prospect, which 
contains the tax problems involved, what 
and how these tax problems may be min- 
imized through the use of trust devices and 
gifts ethically, and the resulting advantages 
to the prospect and his family—with empha- 
sis on the human aspect of the plan as it 
affects this family sociologically as well as 
economically. 

“In this letter the trust officer must give 
due recognition to the collaboration he re- 
ceived from the life underwriter in the 
preparation of this estate analysis and plan. 
Further,the trust officer should always re- 
quest the presence of the life underwriter in 
all future conferences. This letter further 
should always suggest that the prospect con- 
sult his attorney and offer his and the life 
underwriter’s services at the first confer- 
ence between the prospect and his lawyer 
in order that the essential points in the let- 
ter be explained fully to the lawyer by the 
trust officer and the life underwriter. Fur- 
ther, if in the opinion of the life underwrit- 
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er and the trust officer the prospect’s ac- 
countant should be consulted, reference 
should be made to it in the letter whenever 
there is any doubt as to the value of certain 
assets in the estate from a tax point of view 
—such, for instance, as stock in a close cor- 
poration. 

“Either the first or second conference 
with the prospect should be held at the bank 
with the trust officer and the life underwrit- 
er. There is an item of sales psychology in 
this procedure. 

“The second function of the trust officer 
is to offer to the life underwriter and the 
prospect his experience and that of the bank 
in handling such types of business. 

“Clearly it is not the province of the trust 
officer or the life underwriter to draw wills, 
trust instruments, and other probate pa- 
pers, because that requires a highly special- 
ized knowledge. This is solely the province 
of the lawyer. But he also has another func- 
tion, which I consider to be a safeguard for 
the trust company as well as the life under- 
writer; that is to examine the analysis that 
the trust officer and the life underwriter 
have prepared for the client, and to give his 
impartial, unbiased advice in the entire 
matter. The co-operative lawyer, if he dif- 
fers with suggestions made in such an 
analysis, will refer the matter back to a 
joint conference of his client, the trust offi- 
cer, the life underwriter, the accountant and 
himself. The confidential relationship which 
exists between lawyer and client should al- 
ways be respected by the trust officer and 
the life underwriter in the case. 


“Thus each one of these four personalities 
has a definite contribution to make, and no 
one of them should ever infringe upen the 
others’ fields. 


“Again and again I have publicly stated 
that the responsibility rests solely upon the 
shoulders of the trust officers in any given 
city in the United States for the promotion 
of active collaboration between them, the 
life underwriters, the lawyers, and the ac- 
countants, for the benefit of that great third 
party known as the public. 


“T was recently asked to write an article 
on collaboration between life underwriters 
and trust officers. They asked me to handle 
the subject without gloves. In this paper I 
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enumerated what I thought were the rules 
of the game by which life underwriters and 
trust officers should be guided in their rela- 
tionships. There are nine points involved, 
as follows: 

1. Respect each other’s institution and 
recognize the knowledge and experience of 
each. 

2. Be unselfish in the handling of the 
prospect’s interests. 

3. Create in the client a sense of confi- 
dence in each other and the institutions they 
represent. 

4. Co-operate with each other in success- 
fully promoting the sale of life insurance 
and the appointment of the corporate fidu- 
ciary in the needed capacity under the will, 
trust, or escrow agreements involved. 

5. Be diplomatic in their suggestions of 
any changes in each other’s plans. 

6. Make it a practice to confer with each 
other before the joint conference with the 
prospect to the end that both will retain the 
prospect’s confidence until the proposed es- 
tate plan and insurance sale are concluded. 

7. Make a study of the services that each 
is offering to the same public. 

8. Make a study of the variance in sale 
psychology that each group employs. 

9. Recognize the role that the lawyer 
must play in the estate planning arrange- 
ments.” 


Estate Planning in Action 


3 the Monday trust session, 
Harry Redeker, secretary of the Fidel- 
ity Mutual Life Insurance Co., of Philadel- 
phia, advised against trust companies’ at- 
tempting to do the lion’s share of estate 
planning. Estate planning is a service in 
which the life insurance underwriter and 
lawyer should be called into clinical confer- 
ence, and the lawyer should “carry the ball,” 
Mr. Redeker asserted. 

“Most tax clauses under existing wills are 
out of date,” Mr. Redeker stated. “This tax 
phase particularly makes estate planning an 
opportunity for trust service promotion,” 
Mr. Redeker told the trust men, who “are 
fortified with the knowledge of the prin- 
ciples of estate planning through experience 
with the myriad estates and trusts which 
trust companies administer.” 
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Mr. Redeker discussed the part which 
wills and gifts play in the consideration of 
estate planning, and said that in respect to 
the Treasury’s holding that estate planning 
is in thought of death: “The law in this re- 
spect appears to be definitely wrong.” 


“It is important,” he pointed out, “with 
the law such as it is, not to be motivated by 
thought of death, such as signing a will at 
the same time or writing a statement that 
the gift is not made to escape the Federal 
estate tax. If a gift is held to have been 
made in contemplation of death, the client 
incurs the estate tax plus an adverse in- 
come tax basis in any rising market. The 
client might have been better advised to 
hold his property and have death establish 
the basis of taxation.” 


“Too many underwriters are spending in- 
ordinate amounts of time on ‘pre-adminis- 
tration audits,’ ’’ Mr. Redeker stated. “Like- 
wise trust companies are maintaining and 
expanding expensive facilities in attempting 
to carry the lion’s share of the estate plan- 
ning job. The lawyer is the one who is qual- 
ified to carry the ball as much as possible, 
and since the amount of work is directly 
proportionate to the complexity of a client’s 
problems, the client should expect to pay for 
work done. 


“Services rendered by trust companies 
and life underwriters are sufficiently vital 
and sufficiently valid without their attempt- 
ing to set up estate plans complete from 
stem to stern. 


“A good starting plan is for the three 
principals to confer clinically about the 
problems of the client in advance of sub- 
mission of any plan to him. Then the lawyer 
can write a letter summarizing the conclu- 
sions and recommendations of all three.” 


Commercial-Trust Cooperation 


JOINT meeting of commercial and 

trustmen on Tuesday was devoted 
largely to the theme of how their respective 
departments can assist each other in secur- 
ing new business. The trust side was han- 
dled by Floyd O. Shelton, vice president, 
Fort Worth National Bank, while the com- 
mercial department’s role was discussed by 
Frederick D. Whitney, vice president, Lon- 
coln Rochester (N. Y.) Trust Company. 
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Following this, an interview skit was put 
on by C. B. Leonhard, vice president, De- 
troit Trust Company, and Floyd L. Dwight, 
assistant vice president, First National 
Bank of Minneapolis. 


Woman’s Viewpoint 


T the final trust session on Thursday, 
Nancye B. Staub, assistant secretary 
and assistant trust officer, Morristown 
(N. J.) Trust Company, described “A Wom- 
an’s Viewpoint on Trust New Business”. 
Following is a summary of her interesting 
paper. : 

The essentials of securing trust new 
business may be focused into a trinity of 
basic rules, which when properly coordinat- 
ed form a solid foundation for the success- 
ful solicitation of trust business. These are: 

1. Understand thoroughly what you have 

to sell F 

2. Let estate planning be the keystone for 

your work 

3. Plan and organize your procedures 

A trust salesman should be able to ana- 
lyze the needs of his customer and sell the 
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service that best meets those needs. He must 
interpret for his customer what his bank 
will do, but he must also impress upon his 
bank the needs of his customers. He should 
read minutes of all trust meetings and keep 
himself informed of the policies of his bank 
with regard to trust administration. It is 
effective for the solicitor to be able to an- 
swer a prospect’s questions by citing the 
manner in which parallel or similar cases 
were handled. To meet these requirements 
it is necessary for the solicitor to under- 
stand thoroughly what he has to sell. 


Estate planning provides the opportunity 
of showing a customer what can be done for 
him, which is more effective than telling 
him. The analytical work provides a foun- 
dation for a sound plan, which in turn be- 
gets appreciation and results in business 
for the bank. 

Planning and organizing involves, first, 
the determination of types of trusts to be 
handled, taking into account the change in 
trend resulting in smaller estates and 
trusts and a greater number. The handling 
of leads and securing of cooperation of the 
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officers and directors should follow a meth- 
odical procedure. A most important part of 
the development of leads is the design of 
mailing lists and literature, and analyses to 
determine the effectiveness of each. 

A well thought-out questionnaire is val- 
uable not only as a basis for analysis, but 
also for instilling customer confidence in 
the thoroughness of the job being done. Fi- 
nally the importance of keeping benefi- 
ciaries informed regarding the administra- 
tion of estates or trusts in which they are 
interested and through that means of keep- 
ing them sold, cannot be stressed too 
strongly. 

Statistics indicate that a very large per- 
centage of present and potential trust bus- 
iness is controlled by women. Greater effort 
is therefore warranted in educating women 
in the advantages of corporate trust service, 
Mrs. Staub concluded. 


Closing the session, Joseph Head of the 
Cincinnati Bar, reviewed two cases from his 
practice revealing the dire consequences of 
unplanned estates. 
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— CAPITAL ECONOMY NOTES — 


USINESS ACTIVITY is continuing at a 

high rate with dollar volume of business 
indicating a new record level in national 
output of goods and services. After adjust- 
ment for price advances, however, the actual 
rate of business volume is probably no larger 
than it was last winter and in the first quarter 
of this year. 


_Government economists, in a new analysis of 
the general business situation, found that al- 
though business activity climbed in September 
— keeping consumer demand high — the rate 
of increase has not followed the pattern of 
1946 when there was a general upswing 
throughout the year. 


Some principal factors responsible for the 
September rise in business activity were: 
increased consumer income to which the cash- 
ing of GI terminal leave bonds contributed; 
better outlook for exports because of the Mar- 
shall plan publicity, and a renewal of bus- 
iness buying for inventories. The analysis 
made no attempt to forecast, though it gave 
no reason to expect any lowered business ac- 
tivity for the remainder of the year. 


Going further, the Bureau of Agricultural 
Economics in the 1948 Outlook Issue of its 
Demand and Price Situation, predicted a con- 
tinued high level of employment and domestic 
spending during most or all of next year. 


Corporate Profits and Dividends 


ORPORATION RETURNS now publicly 

available indicate that the level of corpor- 
ate profits in the first six months of 1947 
was higher than in the final quarter of last 
year. At seasonally adjusted annual rates, the 
Department of Commerce has estimated that 
corporate profits before taxes increased from 
27 billion dollars in the fourth quarter of 
1946 to 29 billion dollars in the first quarter 
of 1947 and declined to 27% billion dollars 
in the second. 


Similarly, profits after taxes increased from 
a rate of 16 billion dollars in the final 1946 


quarter to 17% billion in the first quarter of 
this year, receding to 16% billion dollars in 
the second quarter. 

These estimates include inventory profits 
which, in the recent period of rising prices, 
have been an important factor in the ad- 
vance of reported profits. This element had 
a declining trend during the first half so 
that, if inventory profits are excluded, profits 
both before and after taxes show a steady 
increase for the first half of the year. 


Cash dividend payments publicly reported 
(about 60 per cent of total paid) amounted 
to $559,300,000 in September — over a fifth 
more than for the same month last year. For 
the quarter as a whole the total was $1,183,- 
600,000, an increase of 17 per cent over the 
figure for the third quarter of 1946. 


Readjustment in Bend Market 


RIVATE INVESTORS, for the first time 

in several years, had an opportunity dur- 
ing October to participate in a new issue of 
AAA-rated bonds yielding better than a 3 
per cent return, with the offering of the $100 
million issue of Pacific Telephone and Tele- 
graph Company forty-year debentures which 
were priced to yield 3.07 per cent. The price 
on the telephone issue was a reflection of the 
readjustment of bond prices since the bull 
market for bonds was halted last summer, 
the supply of telephone bonds which has 
changed from scarcity to plenty in recent 
months, and the visible capital requirements 
seen ahead for America’s expanding industry. 


The readjusted yields available in the cor- 
porate bond market bring a more normal rela- 
tionship with the yields available in the long- 
term Government market than has existed in 
recent years. Other factors in the bond market 
were the removal of almost one billion dollars 
of institutional demand through the new re- 
stricted 2% per cent Government issue, and 
an increase in the supply of mortgage loans 
suitable for the funds of savings banks and 
life insurance companies. 
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TRUST ASSETS and GROSS EARNINGS UP 


HE largest gain in recent years in the 670,000) and Cleveland ($2,857,000 to $4,- 
Zi volume of trust assets administered by, 068,000). 

and gross trust earnings of, national banks The average volume of individual trust 
was recorded in 1946, according to data in assets in each bank jumped from $9,513,646 
the recently released annual report by to $11,846,338. 

Comptroller of the Currency Preston Del- The average volume of assets in each in- 


ano. As of the year-end 1,507 national banks = givigual trust rose from $102,480 to $108,- 
were handling individual trust funds aggre- 945. 


gating $17,852,431,286 as compared with 
Peers oor tans betes on Dece- the breakdown of investments revealed a 


ber 31, 1945. , : 
decrease in the proportion of bonds — 
The number of individual trust accounts 67.18% to 66.44% — while the percentage 


rose from 153,833 to 163,866. invested in stocks rose from 23.46% to 


Trust department gross earnings in- 24.82%. 

creased from $40,761,000 in 1945 to $50,- The number of corporate trusts being ad- 
399,000 in 1946, with the average per de- ministered again dropped—18,507 asagainst 
partment up from $28,504 to $35,128. The 18,379. The dollar volume, however, in- 
largest gains were reported for the Chicago creased from $8,195,130,626 to $8,575,988,- 
Federal Reserve District ($8,545,000 to 512. 

$10,841,000), New York ($7,924,000 to $10,- A table showing further details of trust 
076,000), San Francisco ($7,775,000 to $9,- activities will be published next month. 


For the first time in a number of years, 





Fiduciary Activities of National Banks by Federal Reserve Districts as of Dec. 31, 1946 
(money figures in thousands) 


Federal Reserve 


districts 


ing fiduciary powers 
but not exercising fidu- 


ciary powers 
earnings for year ended 
1946 


banks authorized to ex- 
ercise fiduciary powers 
Number of living trusts 
Number of court trusts 
Assets of individual trusts 
Volume of trusteed bond 
issues 

Trust department gross 
Dec. 31, 


Number with authority 
Total banking assets of 


Number of banks exercis- 
Number of corporate 


4,136,360 4,417 6,206 $1,228,808 460 $306,009 

New York 4,319,913 5,520 8,796 1,829,352 1,118 3,937,620 
Philadelphia : 3,819,481 8,292 16,465 481,295 407 61,063 
Cleveland _......... E 4,805,013 10,938 10,255 2,079,959 1,984 524,868 
Richmond . ' 3,139,708 5,084 5,592 710,975 377 252,965 2,302 
MIEN dccasecssweee JRE 93 4,410,100 4,552 3,598 1,038,483 926 306,446 2,107 
Chicago... =aaee 191 10,722,666 26,474 7,587 6,222,134 8,029 2,223,676 10,841 
Tk RES tS: Se 91 2,460,749 2,145 2,508 182,157 1,014 113,436 801 
Minneapolis 46 2,028,203 2,466 2,703 1,140,549 376 59,935 1,700 
Maman Clty. ...:.-.-ccnc----2-.---0 98 8,272,446 3,508 3,941 894,746 1,360 220,115 1,835 
RS acti atieccactactnapncioction 64 3,664,449 3,071 527 373,638 612 188,305 1,233 
San Francisco .................... 58 13,784,951 11,471 7,750 1,670,336 1,716 381,551 9,670 
SEE 70,564,039 87,938 75,928 17,852,431 18,379 8,575,989 50,399 
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Percentage Classification of Investments in Living and Court Trust Accounts Under 
Administration by the Active National Bank Trust Departments, Dec. 31, 1946 


Trust investments classified according to Real estate Real Miscella- Total in- 
capital of banks administering trusts Bonds Stocks mortgages estate neous vestments 


Banks with capital of $25,000 71.73 8.74 5.06 7.50 6.97 $185,987 
Banks with capital of $25,001 to $50,000 60.42 22.01 7.00 8.85 1.72 4,608,406 
Ranks with capital of $50,001 to $100,000 .............. 47.63 32.96 5.36 11.84 2.21 53,118,743 
Banks with capital of $100,001 to $200,000 ” 47.99 32.86 8.41 8.17 2.57 268,365,467 
Banks with capital of $200,001 to $500,000 ie 45.68 35.73 6.83 7.11 4.65 736,607.886 
Banks with capital of $500,001 and over ... 68.08 24.01 2.17 3.18 2.56 12,988,783,832 

rei 66.44 24.82 2.55 3.52 2.67 14,051,130,321 





PERSONNEL CHANGES IN TRUST INSTITUTIONS 


CALIFORNIA 


San Diego—Frank J. Belcher, Jr., chairman 
of the board of FIRST NATIONAL TRUST 
& SAVINGS BANK since relinquishing the 
presidency to George H. Schmidt in January 
1945, has resumed that office to succeed the 
late Mr. Schmidt. Anderson Borthwick ad- 
vanced from vice president to executive vice 
president. 


IDAHO 


Boise—IDAHO FIRST NATIONAL BANK 
is transferring all trust business heretofore 
conducted at the:head office to the Boise Trust 
Branch at 813 Idaho Street. Hereafter, all 
trust matters of the bank, whether originating 
at the head office or any of the branches, will 
be handled through the trust branch. W. B. 
Buskett has been promoted to trust officer at 
the Boise Trust Branch. 


ILLINOIS 


Chicago—Three promotions in the staff of 
CHICAGO TITLE & TRUST CO. were: 
Joseph C. Gross to assistant trust officer; Alice 
M. Smith to assistant secretary; and Leonard 
Higley to attorney. 


MASSACHUSETTS 


Boston — NEW ENGLAND TRUST CO. 
named Miss Grace C. Curtis assistant trust 
officer. 


MICHIGAN 


Bay City—Paul 
Thompson, vice 
president and 
chairman of the 
executive com- 
mittee, was elect- 
ed president of 
the BAY TRUST 
CO., succeeding 
the late James E. 
Davidson. Named 
to the vice pres- 
idency was Ed- 
ward W. Bowen, 
who formerly 
held the posts of 
trust officer and 
assistant secretary-treasurer. The board voted 
to eliminate the position of board chairman, 
these duties to be assumed by the new pres- 
ident. 


PAUL THOMPSON 


MINNESOTA 


Minneapolis—Sam W. Campbell, formerly 
special Assistant Attorney-General of Minne- 
sota, has been elected trust officer of MAR- 
QUETTE NATIONAL BANK. 


NEW YORK 


New York—COLONIAL TRUST CO. ap- 
pointed Frank Momot and Lehr Pitts as trust 
officers. 


New York—William H. Gambrell has been 
made head of the Personal Trust Division of 
THE NEW YORK TRUST CO., one of the 

leading trust in- 
stitutions of the 
country, upon the 
retirement 
of Boyd G. Curts 
under the Com- 
pany’s retirement. 
annuity plan. Fol- 
lowing his grad- 
uation from the 
Harvard Law 
School in 1925, 
Mr. Gambrell 
practiced law 
with the New 

WILLIAM H. GAMBRELL York City law 
firm of Cravath, deGersdorff, Swaine & Wood 
(now Cravath, Swaine & Moore) until Septem- 
ber 1942, when he accepted a commission in 
the United States Army. Upon the completion 
of his army service in November 1945, Mr. 
Gambrell came to the bank as a Vice Pres- 
ident. 

In the practice of law Mr. Gambrell special- 
ized in trust and estate work and is well 
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known in that field. He participated in many 
important tax cases affecting trusts and 
estates and his address before the New York 
County Lawyers Association on the construc- 
tion of Wills was published in the April 1940 
issue of Trusts and Estates. 


OHIO 


Dayton—At WINTERS NATIONAL BANK 
& TRUST CO., Robert Womsley was elected 
vice president to succeed Jay M. Leach, now 
chairman of the trust committee. Mr. Womsley 
was formerly assistant vice president of the 
Peoples First National Bank & Trust Co. of 
Pittsburgh. 


OREGON 


Baker—Dr. C. J. Bartlett, who has been 
first vice president of the FIRST NATIONAL 
BANK, was elected chairman of the board, 
and John B. Rogers, vice president and trust 
officer, was made president, in both cases suc- 
ceeding the late J. W. Stuchell who held these 
offices. Mr. Rogers will be the bank’s executive 
officer. 


PENNSYLVANIA 


Pittsburgh — 
Harold S. Over- 
holt, in charge of 
the investment 
division of the 
personal trust de- 
partment of 
MELLON NA- 
TIONAL BANK 
& TRUST CO., 
has been promot- 
ed to vice pres- 
ident. Alan S. 
Christner, in 
charge of real es- 
tate in that de- 


HAROLD S. OVERHOLT 
partment, was made assistant vice president. 
Henry Cooper was made an assistant vice 
president, and Kenneth C. Hewitt an invest- 
ment officer of the personal trust department. 


Pittsburgh—Among other promotions at the 


PEOPLES FIRST NATIONAL BANK & 
TRUST CO., assistant trust officers eleeted 
were John E. Perry and George Fichtel. Rob- 
ert Womsley resigned as assistant vice pres- 


ident in the trust department. (See Dayton, 
Ohio.) 


RHODE ISLAND 


Providence—Harry B. Freeman has resigned 
as vice president and trust officer of PROV- 
IDENCE NATIONAL BANK to become pres- 
ident of PHENIX NATIONAL BANK, where 
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he succeeds Frederick B. Wilcox, now chair- 
man of the board. 


TEXAS 


Dallas & Fort Worth—J. Lewell Lafferty, 
recently vice president of the FORT WORTH 
NATIONAL BANK, has been elected vice 
president of REPUBLIC NATIONAL BANK 
(Dallas) to direct public relations and public- 
ity departments. Mr. Lafferty was president 
of the Financial Advertisers Association in 
1944-45. He is now a member of the senior 
advisory council of the Financial Public Re- 
lations Association (new name of the Asso- 
ciation). 

VIRGINIA 


Lynchburg—Gorham B. Walker, Jr., has 
been elected trust officer of the LYNCH- 
BURG TRUST & SAVINGS BANK to suc- 
ceed L. D. Horner, Jr., resigned. Miss Virginia 
W. Magruder was named assistant trust offi- 
cer, the first woman to serve in an executive 
capacity in a trust department of a Lynchburg 
bank. 

Lynchburg—L. D. Horner, Jr., was elected 
trust officer in charge of the new trust depart- 
ment of the PEOPLES NATIONAL BANK. 
The first estate handled will be that of John 
Victor, former president, it was announced by 
Scott Nesbitt, his successor. 

Roanoke—Jesse M. Barrett has been elected 
trust officer of the COLONIAL-AMERICAN 
NATIONAL BANK. Mr. Barrett was con- 
nected with the Northern Trust Co. of Chicago 
for a number of years, and is a member of 
the Illinois Bar. He served as a Captain with 
the Army Air Forces five and a half years, 
returning as a Lieutenant-Colonel. 


WASHINGTON 


Seattle—H. A. 
Hendricks, who 
has been a trust 
officer in charge 
of new business 
and estate plan- 
ning at the NA- 
TIONAL BANK 
OF COMMERCE, 
has been ad- 
vanced to vice 
president 
and trust officer. 
Mr. Hendricks is 
past president of 
both the Seattle 
Association 
of Trust Men and the Seattle Life Insurance 
and Trust Council. At present, he is secretary- 
treasurer of the Corporate Trustees Associa- 
tion of Washington. 


H. A. HENDRICKS 








Trust Briefs 


Hartford, Conn.—Maynard T. Hazen, vice 
president in charge of the trust department 
of HARTFORD NATIONAL BANK & 
TRUST CO., has been appointed a member of 
the Hartford Flood Commission. He succeeds 
the late Robert B. Newell, who was president 
of the same bank. 


Wilmington, Del—Edwin P. Neilan, vice 
president of SECURITY TRUST CO., has 
been appointed to the Board of Regents of the 
Graduate School of Banking at Rutgers Uni- 
versity for a three-year term. 


Orlando, Fla. — CITIZENS NATIONAL 
BANK was granted trust powers under the 
Federal Reserve Act last month. 


Atlanta, Ga.—James C. Shelor, vice pres- 
ident of the TRUST COMPANY OF 
GEORGIA, was elected chairman of the Re- 
search Council of the American Bankers Asso- 
ciation. 

Wheaton, Ill. — WHEATON NATIONAL 
BANK was granted trust powers under the 
Federal Reserve Act. 


Des Moines, Iowa—Clyde H. Doolittle, vice 
president of IOWA-DES MOINES NATION- 
AL BANK & TRUST CO., was re-elected 
State vice president of the trust division of the 
American Bankers Association. 


Battle Creek, Mich—CENTRAL NATION- 
AL BANK has been placed in voluntary liqui- 
dation and its business has been divided be- 
tween the Michigan National Bank and the 
Security National Bank. 

Cincinnati, Ohio — FIFTH THIRD UNION 
TRUST CO. has declared a stock dividend on 
the basis of one additional share for each six 
shares. As a result of transfers incident to 
the stock dividend, the Capital account of 
the company has been increased to $7,000,000, 
Surplus $7,000,000, Undivided Profits approx- 
imately $2,400,000, and General Reserve ap- 
proximately $2,700,000. 


Portland, Oregon — FIRST NATIONAL 
BANK has expanded its trust service to in- 
clude the entire state. A five-man team will 
operate in the major cities as representatives 
of the trust department of the bank. 


Franklin, Tenn—HARPETH NATIONAL 
BANK has been granted trust powers under 
the Federal Reserve Act, effective last month. 


Charleston, West Va.—George Ward, vice 
president and trust officer of CHARLESTON 
NATIONAL BANK, has ben elected State 
vice president of the trust division of the 
American Bankers Association. 





Third Generation of Purse’s 


ASHLEY A. PursE, elder son of Robert P. 
Purse, Jr., president of The Purse Company, 
Chattanooga, has been elected to the Board of 
Directors of The 
Purse Company 
and Assistant to 
the President, 
making him the 
third generation 
of his family to 
occupy an execu- 
tive position with 


this Company. 
The Purse Com- 
pany is widely 


known as an au- 
thority on Trust 
Department and 
Commercial Bank 
advertising, hav- 
ing specialized in this field for nearly fifty 
years. . 





ASHLEY A. PURSE 


” 
Selecman Receives Certificate of Merit 


MERLE E. SELECMAN, secretary of the Amer- 
ican Bankers Association, and of the Trust 
Division, has been awarded the Certificate of 
Merit by President Truman, in recognition of 
his services as an official of the American 
National Red Cross in Europe. Mr. Selecman 

: __ was on leave of 
' absence from the 
| A.B.A. to serve 
,. as Assistant to 
the Commissioner 
of the American 
National Red 
Cross for Great 
Britain and West- 
ern Europe. The 
Commissioner 
was the late Fred- 
erick A. Carroll, 
vice president of 
the National 
Shawmut Bank 
of Boston, who 
lost his life in an automobile accident in 
France. Mr. Selecman was seriously injured in 
that accident. 





MERLE E. SELECMAN 


J. E. DREW has been appointed associate di- 
rector of public relations of the NATIONAL 
ASSOCIATION OF MANUFACTURERS. 
Mr. Drew, a former trust officer, was at one 
time deputy manager of the American Bankers 
Association. 








Bet ee er ee nit gy 


TRUSTS and ESTATES—November 1947 


CURRENT FEDERAL 


TAX NOTES 


SAMUEL J. FOOSANER 


Counsellor at Law, Newark; Special Tax Lecturer at New York 
University, University of Miami, Rhode Island State College, 


Income Tax 


Income items received after death of cash- 
basis taxpayer taxed to estate. Decedent’s em- 
ployment contract provided that he receive, in 
addition to salary, 11% of net annual profits as 
ascertained by the company’s accountant. De- 
cedent died on January 2, 1943. He was on 
cash basis. His share of profits was deter- 
mined by the accountant in February 1943 and 
entered in company’s books as of January 1, 
1943, under heading, “Bonus Payable.” Com- 
pany at all times had ample cash on hand to 
pay decedent. 


In July 1943, Surrogate approved commis- 
sion for decedent’s services as co-trustee of 
an estate. On January 2, 1943, that estate had 
ample bank balance with which to make pay- 
ment due him. Both bonus and trustee com- 
missions were reported in decedent’s last in- 
come tax return which was for the first two 
days of January. Commissioner taxed these 
items to the estate instead. 


HELD: For Commissioner. Since decedent 
was on cash basis, only ground on which items 
could be included in his income tax return 
would be under doctrine of constructive re- 
ceipt. Decedent’s percentage of profits had 
not been computed during first two days of 
January. Nor had any credit been made to his 
account. It could not be said that as of January 
2, decedent turned his back on income which 
was subject to his unfettered command. Like- 


wise as to trustee commissions awarded by - 


Surrogate. Decedent was not legally entitled 
to those commissions until they were awarded 
by Court. Since income items were not in- 
cludible by decedent, they had to be included 
by estate. Estate of Basch v. Comm., 9 TC 
No. 88, Oct. 9. 


Estate Tax 


Gift of stock conditioned upon payment of 
sum from income included in donor’s estate. 
In consideration of agreement by decedent’s 
daughter to make her home in United States, 


and Practising Law Institute 


decedent gave her stock in corporation of 
which he was principal stockholder. He pro- 
vided, however, that daughter would have to 
give him first $15,000 of dividends on shares 
transferred. At time of his death, part of 
$15,000 due remained unpaid. Commissioner in- 
cluded shares in decedent’s estate on ground 
that decedent had retained income for period 
which did not “in fact end before his death.” 


Estate had reported other shares at book 
value of approximately $129 a share, based 
upon restriction against sale of ‘such stock 
to outsider before offering it to other stock- 
holders at book value. 


HELD: Value of stock transferred to daugh- 
ter was includible in gross estate. Transfer 
was not equivalent to bona fide sale of secur- 
ities with provision that income from secur- 
ities would be applied to balance of purchase 
price. Here, decedent obviously intended to 
make a gift, since stock was admittedly worth 
more than $15,000. Substance of transaction 
was that decedent did not give shares abso- 
lutely. He retained income for period which, 
as it happened, did not actually end before 
his death. 


Restriction upon sale of stock had to be con- 
sidered as well as possibility of removal of 
that restriction. On basis of all evidence, value 
of stock was determined to be $245 per share. 
Estate of Fry v. Comm., 9 TC No. 70, Sept. 30. 


Where decedent had no right to require 
income to be used for wife’s support, trust 
held not taxable. Decedent transferred stock 
under irrevocable trust, income to be paid 
to his wife for life. Trustees who were son, 
son-in-law and wife of grantor, were author- 
ized to pay wife part of principal if, in their 
opinion, income from trust, together with her 
other income, should be insufficient for her 
support. So long as grantor lived, however, 
his consent was necessary to any payment 
from principal. No income was received by 
trust and grantor’s wife did not receive any 
distributions of income or principal until 





sometime after grantor’s death. Grantor con- 
tinued to pay all household expenses during 
his lifetime. 

Commissioner claimed that trust property 
was includible in grantor’s estate as transfer 
“under which he had retained for his life *** 
the right to the income from the property.” 
This was based on argument that decedent had 
right to have any income from trust used for 
wife’s support, and that use of income to 
discharge his legal obligation was equivalent 
to right to income itself. 

HELD: For taxpayer. Trust instrument 
placed no restriction or limitation on wife’s 
use of income. Fact that decedent continued 
to support wife as before, coupled with fact 
stock produced no income, and that principal 
was never used for wife, indicates decedent 
did not intend to be relieved of legal obliga- 
tion to support wife. Provision for use of 
principal was merely to provide for emergen- 
cies. That alone is not enough to make trust 
one for discharge of legal obligation. De- 
cedent’s consent to use of principal was not 
equivalent to reservation of power to alter 
or amend. Estate of Sherman v. Comm., 9 T.C. 
No. 82. 


Stock transfers held not in contemplation 
of death. In 1939 decedent created trusts for 
her three children, transferring 500 shares of 
close corporation stock to each trust. In 1941, 
she transferred 300 additional shares to each 
of the trusts .She died in 1942 at age 58 from 
a newly contracted ailment. Commissioner 
included shares as transfers made in con- 
templation of death. 


HELD: Transfers were not made in con- 
templation of death. Decedent’s principal mo- 
tive for transfers was to assist her children 
who needed help and to lessen her income 
taxes. Estate of Cook v. Comm., 9 T.C. No. 77, 
Sept. 30. 


Funds decedent furnished daughter held 
loan rather than gift and therefore includible 
in his estate. Decedent’s daughter needed 
money to build summer cottage, whereupon de- 
cedent agreed to furnish funds. After house 
was built, decedent asked daughter to sign 
note for amount of advances. Daughter signed 
note but it bore no interest and was not pay- 
able until her death except with her consent. 
Upon decedent’s death, residue of his estate 
was placed in trust with income to be paid to 
his two daughters in equal shares. Part of 
principal also was to devolve to daughters. 

Will specifically recited that decedent had 
loaned certain sums to one of his daughters 
and directed that his executors withhold col- 
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lection of this debt during her lifetime. Upon 
her death, however, any unpaid portion of 
the debt was to be charged against her re- 
mainder interest in his estate. In estate 
tax return, executors reported note as having 
no value. Estate later agreed to Commis- 
sioner’s determination of commuted value of 
note, but contested its inclusion as part of 
decedent’s gross estate. 


HELD: Instrument daughter signed was a 
note and not merely memorandum of gift. De- 
cedent described transaction as loan, clearly 
indicating that he expected re-payment from 
daughter’s estate. No gift tax return was 
filed. Will changed time and method of re- 
paying advances but it did not render instru- 
ment unenforceable. Note could not be col- 
lected until daughter’s death, but it had some 
value at decedent’s death. That value was in- 
cludible in decedent’s taxable estate. Estate of 
Hamlin v. Comm., 9 T.C. No. 91, Oct. 14. 


Property passing under power of appoint- 
ment taxable though appointees samé as 
beneficiaries under trust. Decedent’s sister 
created trust under which decedent was given 
life estate and general power of appointment 
over remainder. If power of appointment 
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were not exercised, remainder was to go to 
decedent’s brothers. Decedent died in 1943 
leaving her residuary estate to her brothers. 
Codicil provided that her residuary estate in- 
cluded property over which she had power 
of appointment. In 1944, beneficiaries executed 
instrument renouncing benefits under de- 
cedent’s will and electing to take under trust. 
Commissioner, nevertheless, included property 
in decedent’s estate. 


HELD: For Commissioner. Statute makes 
includible in gross estate property which 
passed under power of appointment. De- 
cedent’s intention was clearly expressed by 
codicil. Fact that same persons would have 
taken under trust as under decedent’s will has 
no significance. Renouncement by beneficiaries 
could not defeat tax. Guaranty Trust Co. v. 
Johnson, U.S.D.C., S.D.N.Y., September 30. 
(Same result would follow under new standards 
for taxing powers, enacted in 1942.) 


Insurance transferred to trust included in 
estate due to possibility of reverter. Decedent 
created two basically identical trusts in 1935, 
one as sole donor, and the other as joint donor 
with his business associate. One trust reveals 
that decedent transferred policies of insurance 
on his life to trustees. He included them on 
gift tax return filed for that year. The policies 
had all been acquired many years before trans- 
fer. His motive for transfer was to avoid pos- 
sibility of insurance policies being subjected 
to claims of creditors. He was in good health 
at time of transfer but died in 1941 of heart 
attack. Decedent had paid premiums prior to 
assignment of trust; thereafter his wife paid 
all premiums. 


Income from trusts was to be paid to wife 
for her life with remainder to their issue. If 
there were no issue surviving, principal of 
trust was to devolve to residuary legatees un- 
der decedent’s will. If decedent died intestate, 
then principal was to devolve in accordance 
with the laws of intestacy. Commissioner in- 
cluded that proportion of face amount of 
policies which premiums paid by decedent 
bore to total premiums, less the then applicable 
$40,000 statutory exemption. Commissioner’s 
two grounds for this position were: transfer 
was made in contemplation of death, and de- 
cedent retained possibility of reverter. 


HELD: Transfer was made because of 
decedent’s concern over possible misfortune 
during his lifetime and not because of any 
apprehension that death was imminent. The 
life beneficiary, moreover, was given right to 
receive all disability payments under policy 
and trustee had right to surrender any policy 
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for its cash value after life beneficiary’s death 
even though decedent was still alive. There- 
fore, transfer was not made in contemplation 
of death. 


However, decedent did retain possibility of 
reverter. Since he died before effective date 
of Revenue Act of 1942, this constituted 
an incident of ownership, despite fact that 
under 1942 Revenue Act, the term “incident of 
ownership” does not include a reversionary 
interest. It made no difference that rights of 
beneficiaries were derived from insurance 
trusts rather than from insurance policies 
themselves. Commissioner’s action in including 
part of insurance proceeds in decedent’s gross 
estate was proper. Estate of Ruthrauff v. 
Comm., 9 T.C. No. 59, Sept. 25. 


Decedent, in effect, gets double deduction for 
property previously taxed. Husband, who was 
named residuary legatee in his wife’s will, 
died about eight months after she did. At time 
of her death, husband owed her $35,000, and 
this amount was included among assets of her 
estate. Upon husband’s death, his executors 
filed estate tax return in which $35,000 (sub- 
ject to certain interest adjustments) was in- 
cluded in his gross estate. Deduction was taken 
for somewhat lesser amount as_ property 
previously taxed. In addition, $35,000 was de- 
ducted as debt owed by decedent-husband at 
his death. Surrogate’s Court later approved 
accounting filed in estate of wife and ordered 
that balance of wife’s estate be paid to hus- 
band’s estate, including $35,000 account due 
from husband’s estate. Commissioner contend- 
ed that husband’s estate could not deduct debt 
owing to wife’s estate as “claim against the 
estate,” since one cannot owe debt to one’s 
self. 


HELD: Debt was deductible in husband’s 
estate. Fact that wife’s estate made no at- 
tempt to collect debt from husband could not 
be construed as waiver of debt. Debt was en- 
forcible against husband or his estate. Wife’s 
estate was solvent and it would have served 
no useful purpose for decedent-husband’s 
estate to have paid wife’s estate. Law will not 
require performance of a futile act. Estate of 
Thiele, 9 T.C. No. 67, Sept. 29. 


Gift Tax 


Gifts held to be of future interest and not 
entitled to tax exclusion. In 1938 taxpayer 
transferred stock to his wife and eldest son, 
as trustees, for benefit of his wife and five 
children. Principal was not to be divided until 
death of wife, at which time principal was to 
be segregated into as many shares as there 





were children or their descendants surviving. 
Income was to be paid each child, except that 
such payment was to be discretionary with 
trustees in case of minors. Principal payments 
could be made only upon death of any child 
or descendant and only to appointees under his 
will. In addition, trust provided that if wife 
survived all of taxpayer’s descendants, she was 
entitled to all the income. Trustees were 
authorized to use so much principal for the 
wife and taxpayer’s descendants after tax- 
payer’s death as, in their discretion, might be 
deemed advisable for “proper education, care, 
comfort or support.” Taxpayer retained power 
to control re-distribution of principal. This 
power was never exercised. 


Taxpayer’s gift tax return claimed six 
$5,000 (now $3,000) exclusions and showed 
no tax due. In 1944 he relinquished his power 
to alter or amend and filed consent to treat 
original transfer as completed gift in 1938. 
In arriving at total net gifts for 1943 and 
1944, Commissioner increased net gifts for 
preceding years by eliminating six exclusions 
in 1938. Taxpayer contended Commissioner 
stated that original transfer in trust was com- 
pleted gift at time of creation of trust in 1938 
and, therefore, could not now argue that gift 
was gift of future interest. 


HELD: For Commissioner. Even though 
transfer in 1938 constituted completed gift, 
it must still be determined whether gift was 
of future interest. Taxpayer’s children never 
had absolute right to take principal. Descend- 
ants of taxpayer’s children would receive noth- 
ing if property were appointed to others. De- 
lay in distribution of principal indicated that, 
as to principal, no present interest was given. 
No exclusion could, therefore, be based upon 
gift of principal. 

As for income of trust, exclusion could not 
be allowed for two minor children. They had 
no present interest since payment of income 
was discretionary with trustees. As for tax- 
payer’s wife and three adult children, they had 
present interest in income, but value of such 
interest was not shown. Taxpayer’s wife’s 
right to all income if she survived all descend- 
ants is not a present interest. Actually, there 
had been no distribution of income. Further- 
more, authorization of trustees to use prin- 
cipal made value of gifts of income unascer- 
tainable. Evidence did not show previous stand- 
ard of living of taxpayer’s wife or descendants 
and, therefore, there was no standard to gauge 
the expression, “proper education, comfort or 
support.” All six exclusions were properly dis- 
allowed. Geller v. Comm., 9 T.C. No. 68, 
Sept. 29. 


Revenue Bureau Rulings 


Long term capital gains treatment afforded 
beneficiaries of employees’ trusts applies only 
to qualified trusteed plans. P.S. 61, reported at 
page 254 of September issue, has been adopted 
by G.C.M. 25358, holding that distribution 
received by employee upon severance of em- 
ployment under group annuity contract meet- 
ing requirements of Section 165(a), is tax- 
able as ordinary income to extent that it 
exceeds employee contribution, and not as 
capital gain as would be the case under a 
trusteed plan. 


Michigan and Oregon community property 
laws approved by treasury. Michigan law, 
which became effective July 1, 1947, and Ore- 
gon law, effective July 5, 1947, both establish 
Community Property systems which meet tests 
prescribed by Supreme Court as requisite for 
division of community property for Federal 
income tax purposes. Husband and wife dom- 
iciled in either Michigan or Oregon are en- 
titled to include in their separate Federal 
income tax returns one-half of the community 
property received or accrued on or after ef- 
fective date of respective laws. I.T. 3867, 3868. 


Community income in Pennsylvania. The 
Bureau of Internal Revenue has reversed its 
former position (see T. & E. Oct. 386) and will 
now treat as community income in Pennsyl- 
vania the income received after marriage by 
either spouse from separate property. 


Author’s Note 


In last month’s issue, the report on Estate 
of Jandorf v. Comm., 9 T.C. No. 50, pointed 
out that U. S. Bonds were includible in the 
taxable estate of a non-resident alien decedent. 
The date of the issuance of the bonds was not 
indicated. While the Court’s reason for its 
holding has already been set forth, it is to be 
noted that the Commissioner’s ground for 
originally including the bonds was that they 
were issued after March ist, 1941. This was 
the effective date of the Amended Regulations 
requiring inclusion of U. S. bonds owned by 
a non-resident alien decedent at time of death. 


PENNSYLVANIA TAX INSTITUTE’S first five-day 
series of lectures and discussions covering 
Pennsylvania and Federal taxation will be 
held December 8 to 12 at the Hotel Sylvania, 
Philadelphia. The Institute is not designed as 
a course in taxation but rather to provide a 
forum for discussion on current problems and 
technical studies. The effect of the new Com- 
munity Property Law will be the principal 
subject of study. 





TRUSTS and ESTATES—November 1947 


Decisions 


Among these digests of current decisions are included reports by the following 
attorneys, for their respective jurisdictions: 


CALIFORNIA: Walter L. Nossaman—Brady & Nossaman, Los Angeles 
COLORADO: Hubert D. Henry—Attorney & Counselor at Law, Denver 
CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DISTRICT OF COLUMBIA: Harold A. Kertz—Roberts & McInnis, Washington 
IOWA: Paul F. Ahlers—Stipp, Perry, Bannister, Carpenter & Ahlers, Des Moines 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn 

MINNESOTA: James E. Dorsey—Dorsey, Colman, Barker, Scott & Barber, Minneapolis 
NEBRASKA: Frank D. Williams—Cline, Williams & Wright, Lincoln 

NEW YORK: Joseph Trachtman—Trachtman & Hughes, New York City 

PENN.: E. C. Shapley Highley—Shoyer, Rosenberger, Highley & Burns, Philadelphia 
WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 


The complete roster of contributing legal editors appears in January and July. 


CHARITABLE TRUSTS — Testamentary In- 
tent — Cy Pres 


United States Court of Appeals for the 
District of Columbia 
Ruth E. Shoemaker v. American Security and Trust 


Company, Trustee under the will of Anna R. Shoe- 
maker, deceased. No. 9477, decided July 28, 1947. 


Item 9th of testatrix’s will bequeathed and 
devised her residuary estate, including three 
unimproved lots, to a trustee to be used for 
the erection of a suitable building on said 
three lots and for furnishing and equiping 
the building as a home for indigent maiden 
ladies . . . The income from the residuary 
estate and the proceeds of sale of other proper- 
ty were to be applied toward the cost of con- 
structing and maintaining the building and 
the support of the inmates of the home. After 
the building was erected and equipped the 
trustee was to organize a corporation to look 
after the operation of the home and to turn 
over to said corporation all of the property 
and, in the event the home was not built or 
ceased to be used as such, the property was 
to be sold and the proceeds divided among 
the decendants of the testatrix’ grandfather 
per stirpes. In 1945 the trustee filed an action 
to construe the will. The complaint recited that 
the three lots designated as the site for the 
building had become inadequate and unsuitable 
for use as a home and the trustee believed 
that if the Court should authorize the sale 
of the three lots and the purchase of another 
site the building could be erected and there- 
after maintained as a home for a substantial 
number of persons. Various descendants con- 
tended that the trust had failed. The District 
Court held that the will created a valid char- 
itable trust. 





HELD: Affirmed. If a will establishes a 
trust and the trust fails a Court has no power 
except to enforce a reversion. Whether the 
trust has failed or not is to be determined by 
the primary or dominant purpose of the 
Testator. The mere presence of a reverter 
clause does not affect the basic controlling 
principals of law. If the dominant or primary 
intent was the use of a designated site a 
Court cannot direct the establishment of the 
charity at another site. If only incidentally 
a site is designated, the Court will effectuate 
the primary intent if the designated site 
becomes unsuitable for the purpose indicated. 
In the present case the primary intent of the 
testatrix was the establishment of a home for 
maiden ladies and the proposed site for the 
home was only incidental to her main purpose. 


CLaims — Original Instrument Required 
in Support of Claim 


Colorado—-Supreme Court 
Little v. Hilliard, Jr., #15711. Sept. 8, 1947. 


Claimant filed a claim for $3000 against the 
estate based on a letter saying: “In case of 
death, the property ... will be sold to clear 
my debts which is $3000 I owe to Mrs. Marie 
Little .. .” To the claim was attached a copy 
of this letter, but the original was never 
attached and never exhibited. 

HELD: The letter was an instrument of 
writing which, under the law in effect at that 
time, must have been filed with the court in 
support of the claim. The original never hav- 
ing been filed or exhibited, the claim was 
properly disallowed. 











DISTRIBUTION -— Decedents’ Estates — 
Legality of Contracts with Heir Hunters 


California—District Court of Appeals 


Estate of Reilly, 81 A.C.A. 637 (Sept. 24, 1947). 


Patrick Reilly died intestate in San Fran- 
cisco, January 13, 1943. Petition for letters of 
administration was filed by public admin- 
istrator on January 18, 1943, reciting that 
names and places of residence of heirs were 
unknown. On February 5, 1943, appellant 
Margaret Harnett, an heir, resident in Ire- 
land, executed in Ireland a power of attorney 
and assignment to Walter C. Cox, the purpose 
of which was she appointed Cox her atorney 
in fact to demand and receipt for all dis- 
tributed shares in the estate, to make settle- 
ments, compromises, etc., and in general to do 
everything that the heir herself might do. The 
power of attorney was in terms irrevocable, 
stated to be executed in connection with a con- 
tract for services to be rendered by Cox. At 
same time appellant executed a contract with 
Cox whereby she assigned to him a part of 
her interest in the estate. It appeared that 
Cox’s principal business is locating missing 
heirs to estates, and missing persons. Decree 
of distribution in accordance with the assign- 
ment reversed. 


HELD, following Estate of Butler, 29 Cal. 
(2d) 644, 177 P. (2d) 16, which involved as- 
signment in favor of this same Cox, that 
transaction constituted unlawful practice of 
the law by Cox, a layman, and is contrary to 
public policy. 


DISTRIBUTION — Income Received From 
Date of Final Probate Decree 


Minnesota—Supreme Court 
In re Crosby’s Will, 28 N.W. (2d) 175. 


A lawyer, giving the residue of his estate to 
trustees, directed that the trustees pay to each 
of the testator’s sons the sum of $3,000 a year 
and that “during the time consumed in the 
probate of my estate” the executors pay to each 
son the same sums which the trustees were 
directed to pay. The will also provided that 
the net rents and profits from all lands held by 
the trustees and not required to make the 
foregoing annual payments should be paid to 
the sons equally. During the period of probate 
each son was paid the maintenance prescribed 
but all remaining proceeds from the rents and 
profits of lands, aggregating over $72,000, were 
included in the representatives’ final account 
and decreed by the Probate Court to the 
trustees. The present action is brought by the 
sons to have this amount declared to be their 
property. The trial court construed the will 
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as not providing for the payment of this pro- 
bate income to the sons. 


HELD: Affirmed. Specific reference was 
made to In re Trust under Will of Koffend, 
218 Minn. 206, 15 N.W. (2d) 590, wherein the 
absent expression of a contrary intention the 
income beneficiary of a testamentary trust is 
entitled to the income of the trust property 
from the date of the testator’s death. The 
testator’s intent shall prevail, and noting the 
fact that the will was drawn by an experienced 
lawyer the trial court was right in holding 
that this will did indicate “a contrary intent” 
which distinguished the case from the Koffend 
case. 


DISTRIBUTION — Right to Preference in 
Payment of Legacy in Lieu of Dower 


New York—Appellate Division, Fourth Dept. 
Matter cf Gruman, N.Y.L.J., Oct. 23, First Page. 


Decedent's will bequeathed a sum of money 
to his widow. The widow, alleging that there 
was insufficient personal property to pay all 
general legacies in full, petitioned for the 
preferential payment of her legacy. The widow 
claimed that her legacy was intended by the 
testator to be in lieu of lower and that, there- 
fore, she was entitled to the preference. The 
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respondents successfully contested the prefer- 
ence on the ground that the widow had 
executed an agreement with other legatees to 
accept a proportional abatement of her be- 
quest. The widow’s appeal is made on the 
ground that parol evidence concerning the 
alleged agreement was erroneously received 
in the court below. It was not denied that the 
widow had dower rights in all of the real 
property of her husband which had been 
acquired before the abolition of dower in 
1930. 


HELD: The widow is entitled to a prefer- 
ence. The provisions of the will are in lieu 
of dower since they are inconsistent with an 
assertion of dower rights. Hence the widow 
is entitled to a preference over all other 
legatees out of the personal estate of her 
husband, being regarded as a purchaser of 
the property left to her. The agreement, under 
which it is claimed the widow agreed to accept 
a pro rata abatement of her legacy, does not 
by its terms provide. Parol evidence, the 
effect of which was to show an agreement to 
abate, was not admissable to vary the terms 
of the written agreement which contained no 
such undertaking since the three conditions 
required to be satisfied before an oral agree- 
ment can be received to vary a written con- 
tract, were not present. These conditions are 
(1) the agreement must in form be a col- 
lateral one; (2) it must not contradict express 
or implied provisions of the written con- 
tract; and (3) it must be one that parties 
would ordinarily not be expected to embody in 
the writing. It is obvious that the second and 
third of these conditions cannot be satisfied 
even assuming the collateral nature of the 
oral agreement. 


EXPENSES — Costs of Occupancy Are Not 
Payable by Trustee 


Connecticut—Supreme Court of Errors 
Merchants Bank & Trust Co. v. New Canaan Histori- 


cal Society, 54 A. (2d) 696. 

Testatrix gave the residue of her estate in 
trust for a historical society which is to occupy 
the Homestead. The trustee is to apply the net 
income to maintain the building and for “other 
incidental charges that may arise in the 
proper care of said real estate and building.” 
Trial court held that expenses of operation 
of the premises by the society were not in- 
cluded under this clause. 


HELD: Affirmed. Where a trustee is direct- 
ed to maintain premises, the use of which is 
given to others, the trustee is under no duty 
to pay expenses ordinarily incident to oc- 
cupancy of the premises. The expenses attached 
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to the retention of items left for exhibition are 
incident to occupancy. Trustee has the duty 
to insure only those items bequeathed by 
testatrix. Fireproofing of the building is not 
an expense of the estate, especially when 
testatrix could have so provided when she 
made provision for a fireproofed building 
upon the destruction of the present one. 


—Staff Digest 


PERPETUITIES — Powers of Appointment 
— Doctrine of Election — Illegitimate 
Children 


Massachusetts—Supreme Judicial Court 


Fiduciary Trust Co. v. Mishou, 1947 A.S. 945, Sept. 
19, 1947. 


In 1851, at the time of her marriage X set 
up a trust — to pay the income to her for life 
and on her death to dispose of the principal 
as she should appoint by her last will. In 
default of appointment then to her husband, 
R, for life, remainder as he might by will 
appoint, and in default of appointment by 
him, to her legal heirs as of the date of his 
death. He died in 1904, having survived X. 


X by her will gave all of her property, in- 
cluding property over which she had a power 
of appointment, to trustees to pay the income 
to her children and issue of deceased children 
living when payments were made during the 
lives of her children and the survivor of them. 
On the death of the survivor the principal was 
to be divided among the issue of the children 
then living, and if there were none, to the 
testatrix’s sisters then living or the issue of 
any deceased; if none living, then to the 
testatrix’s heirs at law. 


X had three children, all born after the 
creation of the trust, the last dying in 1943, 
leaving as her only issue two illegitimate 
daughters. R left a will in which he exercised 
the power given him by X and gave the prop- 
erty to the three children in unequal propor- 
tions. There were three sets of claimants; 
the estates of the three children, the two il- 
legitimate daughters, and the issue of X’s de- 
ceased sisters. 


HELD: 1. The validity of the exercise of the 
power of appointment by the testatrix must 
be measured from the date of its creation, not 
of its exercise. Accordingly, since none of the 
children was in being when the power was 
created, all the limitations after the death of 
the last surviving child were void because 
they violated the rule against perpetuities. 
The fact that X was herself the creator of 
the trust did not affect the rule since she did 
not reserve any power to dispose of the 
property by deed. 





2. It is a recognized rule that where the 
donee of a general power attempts to make 
an appointment, but fails, nevertheless, if the 
donee manifests an intent wholly to withdraw 
the appointed property from the operation 
of the instrument creating it, the attempted 
appointment will ordinarily be effective to 
take the property out of the original instru- 
ment and to cause it to become part of the 
donee’s estate; and where, as in this case, 
the appointment is in trust, there is a resulting 
trust for the estate of the donee. Hence the 
principal became a part of the estate of X. 


3. Where future limitations are invalid 
because of the rule against perpetuities the 
will is to be construed as if no such provision 
or clause were contained in it. In this case, 
since the invalid limitations were the final 
limitations of the residuary clause itself, the 
consequence was that the equitable fee went 
back to X’s estate as intestate property. As 
the law stood in 1878 X’s husband, R, was the 
sole distributee of her intestate property. Ac- 
cordingly the principal of the trust property, 
subject to X’s appointments of income to her 
children, passed under R’s will as his own 
estate, to the three children. 


4. The small bequests given R by the will 
were not sufficient to require the application of 
the doctrine of election. Likewise the children 
of R were not bound to any election. 


5. The trust fund and X’s own estate had 
been completely intermingled requiring ap- 
portionment of the fund in proportion to the 
amounts which originally came from the trust 
and from X’s estate. 


6. As to the distribution of X’s own per- 
sonal estate, where the limitations of the will 
were valid, the two illegitimate children did 
not come within the meaning of the word 
“issue” in X’s will. Consequently this part of 
the estate must be distributed to the issue 
of X’s sisters. 


PERPETUITIES — Reopening Accounts — 
Notice Required on Allowance of Ac- 
counts — Laches — Special Statute of 
Limitations 


Massachusetts—Supreme Judicial Court 


Porotto v. Fiduciary Trust Co., 1947 A.S. 967, Sept. 
19, 1947. 


This case involves the same facts as those 
in the companion case of Fiduciary Trust Co. 
v. Mishou, supra, to which reference is made. 
This case is a matter of accounting, in- 
volving past payments of income, particularly 
under the provision in Mrs. X’s will that on 
the death of a child without issue his portion 
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of the income should go to the other children 
or issue of a deceased child. 


After the death of C the trustees divided 
the income between J and M, and after J’s 
death paid it all to M. Seventeen trustee’s 
accounts had been allowed showing these pay- 
ments. C’s executrix then filed a petition to 
revoke the decrees allowing these accounts, 
contending that the provisions of X’s will 
shifting the income to the others on the 
death of a child were too remote and void 
as to that portion of the estate traceable to 
the 1851 trust, and that the income from the 
deceased child’s share should have gone to 
the three children under the father’s will and 
in the proportions prescribed therein. She also 
requested that the trustee be ordered to pay 
out of the funds in his hands the amounts 
necessary to make the corrections. 


HELD: The provisions for the augmenta- 
tion of income of the others on the death of a 
child were contingent and therefore void for 
violation of the rule against perpetuities. The 
three children had not taken vested interests 
in the income as joint tenants because under 
some circumstances it was to go to issue and 
not to the survivors. This made the future 
limitations contingent and therefore too re- 
mote. Accordingly, following the principles 
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laid down in the Mishou case the share of 
income payable to any child devolved on his 
death through the will of the father to all 
three children in the proportions prescribed 
by the father’s will: that is the income from 
that part of the property derived from the 
1851 trust. 


No notices on accounts six to seventeen were 
mailed to the petitioner. She was a party in- 
terested and notice should have been mailed 
to her. Consequently the accounts were not 
adjudicated as to her and the provision of 
St. 1938 ch. 154 that accounts should not be 
impeached except for fraud or manifest error 
did not apply to her. 


The petitioner was not barred by laches. 
There was no evidence that she knew any- 
thing about the 1851 trust until recently or 
that the parties were prejudiced by the delay. 
Nor was she barred by the special statute of 
limitations in favor of M’s estate. She was not 
suing as a creditor of M or attempting to 
collect out of M’s estate. She was merely seek- 
ing to revoke certain decrees which stood in 
the way of an equitable distribution of the 
funds in the hands of the trustees. Her claim 


is against the trustee, just like the claim of - 


M’s estate. 
a 


Powers — Limitations —- General Power 
of Sale Does Not Include Power to Give 
Option 

Delaware—Court of Chancery 
Equitable Trust Co. v. Delaware Trust Co., 54 A. (2d) 


733. 

Delaware Trust Company, testamentary 
trustee of certain realty over which it had 
a general power of sale, gave one Helen Brad- 
ford or her executor an option to purchase the 
property. She directed her executor to pur- 
chase but the trustee refused to sell. 


HELD: For the trustee. The grant of an 
option to purchase is neither a sale nor a 
contract to sell. A fiduciary with a mere gen- 
eral power cannot grant a future option to 
buy. He is expected to use his judgment and 
discretion with respect to the adequacy of the 
price at the time of sale and not at some 
prior time when the option is granted. 

—Staff Digest 


CORRECTION — The second “HELD” under 
Will of Cudahy, page 390 of the October 
issue, was inadvertently included in the digest 
of that case. It should have been substituted 
for the “HELD” of Jn re Friedman’s Estate, 
page 387. 


TRUSTS and ESTATES—November 1947 


REAL PROPERTY — Acceptance of Higher 
Bid Invalid After Prior Court Decree 


Pennsylvania—Supreme Court 


Commercial Trust 
Fund, 357 Pa. 349. 


Company Mortgage _ Invesiment 

A Trustee received and accepted an offer 
of $46,000 for real estate in 1946. On petition 
tor leave to make the sale without public sale, 
the Court required competitive bidding whicn 
resulted in a bid of $61,000. The Court directed 
the Trustee to enter into an agreement of 
sale with the high bidder and authorized 
delivery of a deed to him. Prior to the Act 
of May 24, 1945, a fiduciary was free to 
accept any higher bid received before de- 
livery of a deed to an earlier bidder, but the 
Act provided that the receipt of a higher bid 
after approval of a sale by the Court did not 
relieve the fiduciary from his agreement with 
the prior bidder “except as otherwise agreed 
by the parties.” 

However, the Court in which the instant 
case was pending had decided the Act was 
unconstitutional and, accordingly, the Trustee 
and the high bidder entered into an agreement 
of sale which provided, inter alia, that the 
seller was a fiduciary and the agreement was 
subject to rescission in the event of the receipt 
of a higher bid before the consummation of 
the sale. A higher bid was received which was 
subsequently increased to $64,000. A petition 
to the Court to set aside the prior decree and 
to approve the sale of the latest bidder was 
filed, which the Court granted and directed 
acceptance of the final offer. The prior bidder 
appealed. While this appeal was pending, the 
Supreme Court held the Act of 1945 constitu- 
tional. 

HELD: Reversed. There was no consider- 
ation to support the provision giving to the 
fiduciary the power to rescind prior to. the 
consummation of the sale and to accept a 
higher and better offer. The Court’s approval 
of the sale transferred equitable title and the 
fiduciary was under a legal duty to convey 
legal title to the prior bidder, in accordance 
with the decree. The fiduciary clearly had not 
promised to do anything which it was not 
already bound to do. The Act of 1945, in ex- 
cepting from the Act agreements by the 
parties to do otherwise, contemplated a valid 
enforceable agreement supported by legally 
sufficient consideration and not by promises 
nudum pactum. 

+ 
EsTaTE TAXES of $9,739,342 will be paid on 
the estate of E. Pennington Pearson, trustee 
and manager of estates, who died in 1944 
leaving a gross estate of over thirteen million 
dollars. 





TAXATION — Estate & Inheritance — Di- 
rection Against Apportionment 


Surrogate’s Court——-Westchester County 


Matter of George H. John, N.Y.L.J., Oct. 11, Page 
841. 


The will provided: “I direct that all legacies 
and bequests, whether the same are made abso- 
lute or in trust, shall be free of any legacy, 
succession or inheritance tax, and that every 
of such taxes shall be paid out of the prin- 
cipal of my estate.” The entire residuary 
estate was left in trust for the benefit of the 
testator’s wife for life with remainder to his 
two sons equally. The executor urged that the 
will was to be construed to exonerate the 
widow, as the surviving joint tenant of savings 
bank accounts and securities in the joint 
names of decedent and his wife, from any 
obligation to pay the pro rata amount of 
estate taxes imposed upon jointly held proper- 
ty. The question was whether the provisions 
of Section 124 of the Decedent Estate Law 
requiring apportionment were overridden by 
the quoted language of the will. 

HELD: The tax is not to be apportioned. 
Statutory apportionment obtains only where 
a clearly expressed intention to the contrary 
is not found in the will. To construe the direc- 
tive against apportionment as applicable to 
testamentary gifts only, would give it a most 
limited application and be contrary to the 
testator’s intent gathered from a reading of 
the will as a whole. Since the Statute expressly 
provides that estate taxes imposed upon a life 
estate are chargeable against and payable 
out of the corpus of the trust fund, without 
apportionment, there was no need to make 
any directive in respect of the impact of the 
taxes upon the interest of the testator’s wife 
as income beneficiary. Consequently, unless 
the language concerning apportionment is con- 
strued to include non-testamentary gifts, it 
would be mere surplusage. 


WILLs — Construction — Intent of Testa- 
tor Rather Than Common Law Controls 


Nebraska—Supreme Court 
In re Lewis’ Estate, 28 N.W. (2d) 427. 


Testator had sold his business, receiving 
cash and notes, and shortly thereafter, made 
a will bequeathing specific sums to institutions, 
“such bequests to be paid out of notes given 
for purchase of my interests in The Hastings 
Daily Tribune. If after the payment of the 
above bequests, there is a balance in the 
fund received from the sale then and in that 
event, such remaining funds be divided be- 
tween ***” (5 legatees). All the notes were 
paid in his lifetime. 


HELD: “A demonstrative legacy *** 

gift of money or other property charged on a 
particular fund in such a way as not to 
amount to a gift of the corpus of the fund, or 
to evince an intent to relieve the general 
estate from liability in case the fund fails.’ 
6 A. L. R. 1353. ***” The adoption by statute 
of the common !aw does not oblige the court 
to adhere strictly to the common law. Statutory 
law designates the rule in construing wills. 
The court must give effect to the true intent 
of the testator, so far as it can be collected 
from the whole instrument, if such intent 
is consistent with the rules of law. 


WILLS — Prcbate — Denied as to Pro- 
vision for Draftsman 


lowa—Supreme Court 
In re Ankeny’s Estate, 28 N.W. (2d) 414. 


Testator, a widower, age 85, executed dis- 
puted will two years before his death. Net 
estate was about $29,000 in value with be- 
quests to various individuals of about $19,000 
leaving a residuary estate of approximately 
$10,000 in value which was left to the at- 
torney who drew the instrument, one Meeker 
who predeceased testator. Meeker’s daughter, 
who acted as his secretary, was nominated 
executrix. Testator had no independent legal 
advice and Meeker prepared the will in his 
own office. Meeker’s secretary testified that 
Meeker read the will over to testator. Follow- 
ing that, testator and Meeker went to a bank 
where the will was executed and witnessed. 
The witnesses did not examine the document 
nor were they advised that Meeker received 
a substantial portion of the estate under the 
terms of the will. Meeker had been testator’s 
attorney for many years. The trial court de- 
nied probate of that item of the will under 
which Meeker took, and admitted the re- 
mainder of the will to probate. 


HELD: Affirmed. The confidential relation- 
ship between testator and Meeker, under the 
circumstances, was sufficient to justify the 
action of the trial court. “The rule seems to be 
(1) that one clause of a will may be set aside 
if the separate items are distinct and com- 
plete in themselves, (2) that the separate 
severable items of the instrument by no rea- 
sonable construction could be affected by the 
taint of undue influence charged against an 
offending beneficiary, (3) that such separate 
severable items make a bequest or devise to 
persons having a natural claim to a testator’s 
bounty, and (4) that the instrument is so 
drafted as to make a complete disposition of 
testator’s estate, or if the items of the pur- 
ported will resulting from alleged undue in- 
fluence relate to the residuary clause so that 
the remainder of the estate will be distributed 
under the laws of descent.” 
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WILLs — Construction — Remainder to 
Class — When Vestetd 


Connecticut—Supreme Court 
Budington v. Houck, 134 Conn. 72. 


Testator created a trust of part of his 
estate to pay the income to his son for life, 
then to his grandson; upon the death of the 
grandson to divide the principal among the 
descendants of the son of the testator and 
if the son leaves no issue, then to the issue 
of the daughter. The grandson died unmar- 
ried and without issue, after the death of his 
father. The estate of the grandson claimed 
the title to the remainder interest vested in 
the grandson as the sole living member of 
the class of remaindermen, subject to open 
to let in after-born members of the class. 
The estate relied upon the rule of construc- 
tion that a legacy given to a person or a 
class to be paid or divided at a future time, 
takes effect in point of right on the death of 
the testator. A granddaughter claimed the 
residue under the alternative provision of 
the will. 

HELD: Title to the trust fund vested on 
the death of the grandson and not on the 
death of the son. The rule of construction 
relied on by the estate of the grandson is one 
of presumption only and must yield to the 
expressed intent of the testator as disclosed 
by the language of the will in its entirety and 
from the general scope and character of the 
provisions of the will. The injunction in the 
will that if the son leaves’ no issue, the re- 
mainder shall go to the issue of his daughter, 
will be strictly complied with and the dom- 
inant intent of the testator fulfilled by hold- 
ing that the issue of the daughter and not 
the administratrix of the grandson’s estate 
is entitled to the remainder. 


WILLs — Probate — Position of Signature 


California—District Court of Appeals 
Estate of Jordan, 81 A.C.A. 491 (Sept. 4, 1947). 


Mrs. Jordan made a typewritten will dated 
September 29, 1945, properly signed and wit- 
nessed, leaving bulk of her estate to one 
Muldrow. She added a postscript not witnessed 
but subscribed and sworn to before a Notary 
Public November 11, 1945, disposing of some 
additional small sums. Decree admitting will 
to probate reversed. 


HELD: Affirmed. Under Probate Code Sec- 
tion 50, signatures of testator and subscribing 
witnesses must be affixed at end of will, that 
is, at end of testamentary provisions. Since in 
this case provisions intended to be testa- 
mentary followed testatrix’s signature, will 
is invalid. Case was sent back to trial court 
for further hearing as to whether a paper in 
handwriting of testatrix, from which the 
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typed document was copied, was her will, since 
the law does not require signature to a holo- 
graphic will to be at end of the testamentary 
provisions. 


Virginia Trustmen Propose 
Legislation 

N October 20, fifty-one trustmen repre- 

senting thirty-one banks in Virginia as- 
sembled in Charlottesville, for a full day’s 
discussion of trust department activities and 
problems. Robert P. McConnell, Chairman of 
the VBA Trust Committee and vice president 
of American National Bank of Darville, pre- 
sided at the meeting. The program included 
discussion of the following topics: “Interpre- 
tation of and Administrative Problems In- 
volved in the Rosenberger Decision” led by 
Thomas C. Gordon, Jr., lawyer; “The Prudent 
Man Rule, Survivorship Bank Accounts and 
Survivorship Registration of War Bonds” led 
by L. B. Gunn, vice president and trust officer, 
State-Planters Bank and Trust Company, 
Richmond; “Nominee Statute for Registration 
of Trust Assets” led by Edwin R. MacKethan, 
trust officer, National Bank of Commerce, Nor- 
folk; “Operating Testator’s Business” led by 
Edward H. Bryson, assistant trust officer, 
Virginia Trust Company, Richmond; “Common 
Stock Purchases for Discretionary Accounts” 
led by A. L. McCardell, vice president and 
trust officer, Seaboard Citizens Nationa Bank, 
Norfolk; “Advertising for Trust Business” 
led by G. B. Arnold, vice president and trust 
officer, Dominion National Bank, Bristol; 
“Trust Fees” led by William B. Jacobs, vice 
president and trust officer, Central National 
Bank, Richmond. 


The meeting officially went on record as 
favoring (1) enactment of a statute adopting 
the Massachusetts rule for disposition of in- 
come during the period of settlement of estates, 
as a means of clarifying the confusion result- 
ing from the decision in the Rosenberger case; 
(2) enactment of a statute clarifying execu- 
tor’s position in connection with joint bank ac- 
counts and survivorship war bonds; (3) a 
nominee statute. 


INSURANCE COMPANIES representing 96% of 
the total life insurance owned, will before 
the end of this year have adopted the new Com- 
missioners’ 1941 Standard Ordinary mortality 
table. This has been approved by the states 
and will of itself have little effect upon prem- 
iums. However, a majority of the companies 
will lower their guaranteed interest rates used 
in computing reserves. These will range from 
2% % to 2% %. 








EDITOR’S EASY CHAIR 


In which we present pertinent 
observations and information in 
letters received from our readers. 


Exemptions for Charitable Gifts 


In printing the State and Federal Taxation 
Committee Report (October, p. 317) you avail- 
ed yourself of the editorial privilege to “con- 
dense.” The condensation consists in the omis- 
sion of particular paragraphs which I do not 
think should properly have been omitted; viz. 


“Immunity of charitable gifts from tax 
burden is based upon the bedrock that, were 
charity (essentially definable as love of God 
and neighbor) universally practiced among 
men, there would be but little need of taxes — 
a simple truth which seems ever to elude the 
taxpayer who complains of high taxes, but 
who continues to pay heavily for lack of char- 
ity in paying for wars, crime, courts, police 
and what-not. 


“Promotion of virtue, and above all the vir- 
tue of charity, on the part of the citizens is 
at least a self-serving function of the Gov- 
ernment. The principle is recognized that 
charity lessens “the burdens of Government” 
(Jackson v. Phillips (1867), 97 Mass. 539,556) ; 
hence logic requires exemption from tax bur- 
den accordingly, and such is the usually as- 
serted policy governing the exercise of the 
taxing power.” 


The profoundest utterances of our present 
disordered time emanating from the highest 
sources in every land attribute the world’s ills 
to lack of charity. I think that if you print 
the omitted paragraphs in your next issue the 
sentiment expressed will receive a much wider 
approbation than you suspect on the part of 
the fraternity you serve. 


JOSEPH F. McCLOY, Esza,., 
New York; Committee Member 


Citation Corrected 


I recently had occasion to check into one 
of the cases I cited in the article which I had 
in the August issue, and I find that owing to 
the fact that the digits were scrambled the 
wrong citation appeared. This refers to Nird- 
linger’s Estate (No. 2) cited on page 113 as 
372 Pa. 271 at page 274. The correct citation 
is 327 Pa. 171 at page 174. The error is mine. 


H. D. ROSCHEN, JR., 
Account Analyst, 
Safe Deposit and Trust Company, 
of Baltimore 
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STATEMENT OF THE OWNERSHIP, MAN- 
AGEMENT, CIRCULATION, ETC., RE- 
QUIRED BY THE ACT OF CONGRESS OF 
AUGUST 24, 1912, AS AMENDED BY THE 
ACTS OF MARCH 3, 1933, AND JULY 2, 1946 
Of TRUSTS and ESTATES (Magazine), pub- 
lished monthly at New York, N. Y. for October 
1, 1947. 


State of New York ’ 
County of New York jf ™ 

Before me, a Notary Public in and for the 
State and county aforesaid, personally appear- 
ed Christian C. Luhnow, who, having been 
duly sworn according to law, deposes and says 
that he is the Editor and Publisher of the 
TRUSTS and ESTATES Magazine and that 
the following is, to the best of his knowledge 
and belief, a true statement of the ownership, 
management (and if a daily, weekly, semi- 
weekly or triweekly newspaper, the circu- 
lation), etc., of the aforesaid publication for 
the date shown in the above caption, required 
by the act of August 24, 1912, as amended 
by the acts of March 3, 1933 and July 2, 1946 
(section 537, Postal Laws and Regulations) 
printed on the reverse side of this form, to wit: 


1. That the names and addresses of the pub- 
lisher, editor, managing editor, and business 
managers are: 

Publisher, Christian C. Luhnow, 50 East 42 
Street, New York 17, N. Y. Editor, Christian 
C. Luhnow, 50 East 42 Street, New York 17, 
N. Y. Managing Editor, None. Business Man- 
ager, E. M. Albrecht, 50 East 42 St., New York 
17, Bi. 3. 

2. That the owner is: Fiduciary Publishers, 
Inc., 50 East 42 Street, New York 17, N. Y. 
Christian C. Luhnow, 50 East 42 Street, New 
York 17, N. Y., 90 Shares; Josephine L. Luh- 
now, Purchase, N. Y., 30 Shares. 

3. That the known bondholders, mortgagees, 
and other security holders owning or holding 
1 per cent or more of total amount of bonds, 
mortgages, or other securities are: None. 

4. That the two paragraphs next above, giv- 
ing the names of the owners, stockholders and 
security holders, if any, contain not only the 
list of stockholders and security holders as they 
appear upon the books of the company but 
also, in cases where the stockholder or security 
holder appears upon the books of the company 
as trustee or any any other fiduciary relation, 
the name of the person or corpoation for whom 
such trustee is acting, is given; also that the 
said two paragraphs contain statements em- 
bracing affiant’s full knowledge and belief as 
to the circumstances and conditions under 
which stockholders and security holders who 
do not appear upon the books of the company 
as trustees, hold stock and securities in a 
capacity other than that of a bona fide owner; 
and this affiant has no reason to believe that 
any other person, association, or corporation 
has any interest direct or indirect in the said 
stock, bonds or other securities than as so 


stated by him. 
CHRISTIAN C. LUHNOW 
Sworn to and subscribed before me this 1st 
day of October, 1947. 
P. PHILIP LACOVARA 
Attorney & Counsellor at Law 
with powers of a Notary Public, 
My commission expires March 30, 1949. 
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ST. LOUIS 
... Lhe “Central City” 


For ninety years, in the strategic, central 
location of St. Louis,Mercantile-Commerce 
has played a major part in the economic 
and financial development of this city and 


the surrounding trade territory. 


Today, in the gateway city to the great 
Southwest, this bank is known throughout 
America for its facilities, experience and 
services to banks and bankers, business 
firms and individuals. Why not investigate 
all ehe advantages of an account with 
Mercantile-Commerce in this important 

“central city”? 
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Three buildings house 
Girard Trust facilities 
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Your Representative in Philadelphia 


As your Philadelphia representative, we are 
prepared to perform every banking and trust 
function, promptly and with the experience 
of over one hundred years of banking. 


Complete Banking and Trust Services 


James E. Gowen, President 


Girard Trust Company 


BROAD AND CHESTNUT STREETS, PHILADELPHIA 


Member Federal Deposit Insurance Corporation 








